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REPORT ON MID-YEAR MEETING AT HUTCHINSON 


By FRANKLIN CorRICK, Editor-in-Chief 
of the Journal of the Bar Association of the State of Kansas 


On October 26, 1956, the fifth annual mid-year meeting of the Association 
was held at the Baker Hotel in Hutchinson. During the morning, members of 
most of the Association’s standing and special committees met for the purpose 
of planning their work for the coming year. After the noonday luncheon, com- 
mittee discussions were resumed on matters not completed during the morning 
sessions. 


Also, during the afternoon, presidents of local bar associations met jointly 
with the public relations and local bar association committees of the state As- 
sociation. 


At the committee meetings, much was accomplished toward outlining the 
work of the Association until the 1957 annual meeting at Wichita, to be held 
April 25-27. 


The usual noonday luncheon was well attended and afforded an opportunity 
for renewing and making new acquaintances among the lawyers from various 
parts of the state. 


During the luncheon, the first annual Press-Bar Award’ was presented to 
the Pratt Daily Tribune for the newspaper articles deemed to be the most con- 
structive contribution to the science of jurisprudence and the administration of 
justice. The project was explained by Burton W. Marvin, Dean of the William 
Allen White School of Journalism at Kansas University. President J. Willard 
Haynes presented a $125 cash award to Jim Cornish, editor of the Pratt 
Tribune and $125 cash award to Bob Lauffer, photographer for the Pratt 
Tribune. President Haynes also presented a certificate of award to Robert 
Cribb, publisher of the Pratt Tribune. 


1. This project was announced in the August, 1956, Kansas Bar Journal (Vol. XXV, No. 1, p. 9) as item 6 
of the ~~ ee _ a more detailed description appears in the 1956 Report of the Committee on Public 
Relations (id. p. a 
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Members of the Press-Bar award judging committee were: Dean Marvin, 
Kansas University; Dolph Simons, Editor of the Lawrence Journal World; Wil- 
liam Bailey, Editor of the Kansas City Kansan; Claude E. Chalfant and F. C. 
Bannon, members of the State Bar Association’s Executive Council. 


The after-luncheon speaker was William W. Crowdus, St. Louis, Missouri. 
Mr. Crowdus’ subject was “The Missouri Experience with Judicial Selection 
and Tenure.” The major portion of the report by Mr. Crowdus is printed in 
this issue of the Journal, commencing on the next page. 


Preceding the mid-year meeting of the committees, the members of the 
Executive Council and the officers of the Association met during the evening of 
October 25 and considered various subjects on its agenda. The Executive Coun- 
cil, among other matters: 


(a) Appointed a committee to secure more advertising in the Bar Journal, 
consisting of: Jay W. Scovel, Independence; Harry O. Janicke, Win- 
field; Stanley L. Lind, Kansas City; John W. Shuart, Topeka; James P. 
Mize, Salina; Wesley E. Brown, Hutchinson; and George B. Powers, 
Wichita, chairman. 


(b) Appointed William M. Ferguson, Wellington; Joe F. Balch, Chanute; 
and Claude E. Chalfant, Hutchinson, as members of a committee to 
make a study, report and recommendations as to a nonpartisan plan 
for the selection and tenure of judges of the district courts and justices 
of the supreme court, together with methods for securing the adoption 
of such a plan by the 1957 Kansas legislature for submission to the 
voters at the general election in 1958. 


(c) Announced plans for a program December 7, 1956, at Topeka in 
honor of former Chief Justice W. W. Harvey; retiring Justice Walter 
G. Thiele; and former Justice Hugo T. Wedell. On that date a cere- 
mony in the Kansas supreme court room is scheduled to start at 3:00 
p-m.; a reception in the Kansan Hotel at 5:30 p.m., and a banquet in 
the Kansan Hotel at 7:00 p.m. 


(d) Appointed O. B. Eidson, Wesley E. Brown and W. M. Beall members 
of the budget committee for 1957. 


(e) Adopted a motion favoring the enactment of the Jenkins-Keough Bill 
by the Congress of the United States.” 


(f) Agreed to meet again in Topeka at 10:00 a.m., December 7, 1956, in 
the Kansan Hotel. 


ee bill is explained in the February, 1956, issue of the Kansas Bar Journal (Vol. XXIV, No. 3, pp. 
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THE MISSOURI EXPERIENCE WITH JUDICIAL SELECTION 
AND TENURE* 


By WILLIAM W. Crowbus 
Of the St. Louis, Missouri, Bar 


Inasmuch as an independent and fearless judiciary means as much, if not 
more, to the general public than it does to the members of the bar alone, my 
talk today could well be entitled “The Public, Its Stake In Judicial Selection”. 


Perhaps I can best emphasize the stake of the public in judicial selection by 
telling you something about conditions under the old judicial selection system 
in Missouri which lead its citizens to become aroused and desire a change, what 
they did about the situation, and how our new system has functioned in the 
sixteen years since its adoption; and while I do not intend to go into the details 
of the Missouri Court Plan, I will emphasize some of its features in relating how 
it has worked, and at the same time give you a few of my comments about the 
shortcomings of the partisan elective system generally. 


At the outset, I wish to emphasize that I do not contend the Missouri Plan is 
perfect, as no plan of judicial selection is perfect; but I do maintain that our 
Plan is a vast improvement over our former system. Nor do I contend that the 
evils under our old partisan elective method were any more pronounced under 
Republicans than they were under Democrats. In addition, it is not my intention 
to infer that we did not have some very excellent judges under our former sys- 
tem, but these good judges reached the bench not on account of that system, but 
in spite of it. No doubt the same situation is true in Kansas and in other states. 


Sometimes things have to get worse before they get better. Dissatisfaction 
with the Missouri political system of selecting judges became progressively more 
pronounced in the 1930’s and various lawyers then began to realize the futility 
of presenting programs that had only the backing of lawyers; and, thereupon, 
at the instigation of the Missouri Bar Association, there was formed a state-wide 
organization consisting of both laymen and lawyers, under the title of Missouri 
Institute for the Administration of Justice. The M.I.A.J., as we have learned 
to call it, represented all groups and segments of people from all parts of the 
state. It set out upon a long range program for the improvement of the ad- 
ministration of justice, the most important item on its agenda being to change 
our mode of selecting judges. 


Here are a few things which impressed upon the citizens of Missouri the need 
for a change in our method of judicial selection: 


Under our old system no man aspiring to the bench could be at all sure of his 
tenure in office. He gave up his practice and, even if he made a good judge, he 
could not control national or state landslides, and if he happened to run for re- 
election on the wrong party ticket, out he would go, irrespective of his ability 
or fine record; or he would sometimes be “knifed” in the primary by his own 


*Delivered at the mid-year meeting of the Bar Association of the State of Kansas, Hutchinson, October 26, 1956. 
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political party, if any of his judicial pronouncements displeased the political 
bosses, and then he would have to start rebuilding his law practice, usually 
entailing financial loss. Hence, many of our well-qualified lawyers could not 
be blamed for refusing to run for a judgeship under such conditions. Under our 
former method of selecting judges a candidate or judge seeking re-election, 
whether he liked it or not, had to engage in a political campaign for an office 
which, in the words of Thomas Jefferson, “should be absolutely independent of 
politics”. 

During the course of the Missouri campaign, I was explaining the Plan to 
a newspaper editor in the northwestern part of the state. He interrupted me by 
pointing to a picture on the wall and saying, “I get your point. A man of his 
learning and ability would never become a state judge under our present system 
because he lacks political appeal”. The picture was that of the late Federal 
Judge Merrill L. Otis of Kansas City, one of the ablest men ever to sit on the 
bench. 


Many of you here today through your American Bar and American Law In- 
stitute connections, know about the illustrious Judge Laurence M. Hyde of the 
Missouri Supreme Court. I think those of you who know him will agree that, 
because of his reserved and modest character, he could never win a judicial office 
in a partisan political election. Nevertheless, Judge Hyde is on the Missouri 
Supreme Court, and he got there because of our Court Plan and he has remained 
there because of our Court Plan.... 


Do not misunderstand me by thinking that I am against the political system 
for electing men to offices thet have to do with policy making, but under our 
system of jurisprudence, what on earth do Courts have to do with policy making? 
A judge in the performance of his duties is not responsible for making party 
policies nor for carrying them out. Policy making is purely a function of the 
legislative and executive branches of our government. In other words, if we 
want to change the social policy of our State we ought to elect a legislature to 
do it, to represent our political opinion. ... 


Our old outright elective system as to local judges was usually satisfactory 
in most rural districts where, on account of sparsity of population, most of the 
voters knew the judicial candidates. Hence, the Missouri Plan was, therefore, 
made mandatory as to the judges of the Missouri Supreme Court, the three 
Courts of Appeals, the Circuit and Probate Courts of the City of St. Louis and 
Jackson County (Kansas City) and the Courts of Criminal Correction in St. 
Louis and it was left optional as to the Circuit and Probate Judges in the rest 
of the state. 


Here, it is quite apropos to refer to a comment of Judge Henry T. Lummus 
(Chairman of the Judicial Administration Section of the American Bar Asso- 
ciation, 1938-1939) who said: 

“A politician may make a good judge if he can stop being a politician after going 
on the bench; but it is a great handicap to good judicial work to have a system 
which tends to compel every judge to be a politician in order to remain a judge.” 
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In 1938, Judge James M. Douglas, of the Missouri Supreme Court, who 
had previously been appointed by Governor Stark for an unexpired term, was 
a candidate for nomination in the Democratic primary. Judge Douglas, a 
thoroughly qualified jurist, had made an excellent record in office but had 
deeply offended the then Boss Tom Pendergast by voting against the latter’s 
wishes in the famous fire insurance rate case. Pendergast, in his determination 
to punish Judge Douglas, picked his own candidate, a man with few judicial 
qualifications, to run against Douglas in the primary. Then, the people wit- 
nessed the spectacle of a knock-down, drag-out political fight (for an office 
which should be completely divorced from politics) with both candidates lit- 
erally stumping each of the 115 counties of the state, and with Judge Douglas 
devoting months of his time away from his judicial duties, at a great loss to the 
taxpayers. The cost of Judge Douglas’ successful fight was estimated at various 
figures between $10,000 and $25,000. Is there any wonder, therefore, that our 
people became disgusted with our partisan system of selecting judges and that 
many eminently well-qualified lawyers would not, and could not, afford to 
seek judicial office under such conditions. 


The late Fred L. Williams, an eminent jurist, in a speech supporting the 
Missouri Court Plan, related that he was elected to a short term to the Missouri 
Supreme Court in 1916 because Woodrow Wilson kept us out of war, but was 
defeated for re-election to the bench in 1920 because Wilson did not keep us 
out of war. 


Well, naturally our people became aroused and when they became aroused 
they became united. The Missouri Legislature refused to submit for a vote of 
the people a Constitutional Amendment embodying the Missouri Court Plan. 
Our citizens then went to work in earnest under the leadership of the M.I.A.J. 
and really put democracy to work by getting the proposal on the ballot at the 
1940 election through the initiative section of our State Constitution by ob- 
taining approximately 100,000 signatures on petitions from all sections of the 
state. Here, I want to emphasize that no selfish interests were behind the Court 
Plan—it was adopted through the work of all factions and classes of men and 
women—labor, business, teachers and other professional groups, etc.,—in 
almost the same manner as a community as a whole supports a Community 
Chest or Red Cross drive. 


Of course, there was some opposition to the Missouri Plan. There is, no 
doubt, opposition to the Kansas proposal. It is always difficult to bring people, 
particularly lawyers, into complete agreement on any subject. As was once said, 
“If you wait for everyone to approve an idea, you will wait forever”. 


This is a world of compromises and such is true of the Missouri or any other 
system of judicial selection. One writer described the Missouri Plan as really 
a compromise between the outright appointive system and the old popular elec- 
tive system, adding that it retains the best features of both. 


Perhaps I am getting on dangerous ground when I try to single out any one 
group as deserving the most credit for the successful campaign for the Missouri 
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Court Plan, but, in my opinion, the untiring work of thousands of women of 
the State of Missouri was the biggest factor of all. 


You will probably be amazed to learn that less than sixty days after the 
Amendment was proclaimed to be in effect, and before the Court Plan had 
even been tested, the Missouri Legislature, which had previously refused to 
submit the Plan for a vote of the people, passed by one vote a resolution calling 
for the resubmission of the question at the 1942 election. It was apparent, 
therefore, that the selfish politicians did not like the Plan. To me, this action 
proved our contention that the Plan would go a long way in taking our courts 
out of politics. So we had a second campaign and this time the opposition really 
came out in the open. Because of this fact, in some ways the second campaign 
was easier than the first. Our citizenry became so aroused in 1942 that the Plan 
was retained by almost twice the margin of votes it received at its enactment 
in 1940. 


To clinch the fact that the citizens of Missouri like our Plan they retained it 
by an overwhelming vote, in our new Constitution in 1945, despite the efforts 
of the “Court House Ring” to take it out of the Constitution. So, the people 
of Missouri on three occasions, in a five-year period, approved the Plan. 


The first indirect test of the Plan came a great deal sooner than most people 
anticipated. In 1940, at the same election at which the Court Plan was adopted, 
Forrest C. Donnell, a Republican, was, on the face of official returns, elected 
Governor of Missouri by a majority of around 3,000 votes. His Democratic 
opponent contested the election, and the Legislature (which was predominated 
by Democrats), in apparent violation of the Missouri Constitution, refused first 
to seat Governor Donnell and then conduct the contest. Thereupon, the attor- 
neys for Donnell filed in the Missouri Supreme Court a mandamus suit against 
the Speaker of the House of Representatives, seeking to compel him to publish 
the election returns seating Donnell. It so happened that all of the seven mem- 
bers of the Supreme Court had previously been elected as Democrats long prior 
to the adoption of the Missouri Plan. Nevertheless, the decision of the Court 
was unanimous in issuing the writ of mandamus in favor of Donnell, the Re- 
publican, against McDaniel, the Democrat. Under the old popular elective sys- 
tem, all of these seven members of the Court, if they sought re-election, would 
have first had to face the vicissitudes of a primary election and, if successful 
therein, then be the Democratic candidates at the ensuing general election. 
Under the provisions of the Court Plan, however, these judges would not have 
to face a primary election; and would not run as Democrats, but would, in a 
general election, run solely on their respective records, with no opponents, on a 
separate judicial ballot without party or political label, the sole issue being 
whether they should or should not be retained in office. Hence, when the afore- 
said honest and courageous decision was rendered, these seven judges did not 
have to worry about party politics; at least none of them had to make any 
apologies to any political leaders or committeemen. 


I state, without fear of contradiction, that thus far, in every instance but one 
or two, only lawyers and laymen of the highest type have been selected for the 
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various nominating commissions, and both the public and the bar have been 
completely satisfied with the personnel thereof, save these several instances. 
The nominating commissions are the “life line” of the Plan. If you do not have 
good nominating commissions you are not apt to get good judges. While on 
the subject of the nominating commissions, I also want to state, without fear 
of contradiction, that in every instance, with one, or possibly two, exceptions, 
where the appropriate nominating commission has submitted three nominees to 
the Governor and appointment has followed, those nominees have all been 
amply qualified lawyers of the caliber which would reflect credit on the judi- 
ciary. Hence, under our experience to date, in ninety-eight per cent of the 
appointments, no Governor could have made a bad appointment had he been 
inclined to do so. 


May I say here, I like the qualifications for nominating commissions con- 
tained in your (Kansas) Senate Concurrent Resolution No. 3 (1955 Session). 
Paragraph (g) on Page 7 is almost identical to the similar Missouri provision. 
[EprTor’s NoTE: This would provide that no member of a nominating com- 
mission could hold any public office nor any position in a political party —F.C.1] 


As I want to be absolutely fair in telling you how our Plan has worked, I will 
point out an occurrence which some people have seized upon as a criticism of 
our new system. Our legislature in August, 1953, created three new circuit 
judgeships for Jackson County; and the Governor until February, 1956, re- 
frained from making the appointments from the nominees submitted to him 
and requested the nominating commission to submit other names, but the com- 
mission refused to do so on the ground that it was not compelled to under the 
Constitution. The Missouri Supreme Court ruled on July 23, 1954, that a nom- 
inating commission is not required to reconsider or withdraw any nominations 
even if a Governor so requests, but that a commission may voluntarily revise 
panel nominations, for cause, before the Governor has acted thereon. In any 
event, to end the stalemate in the Jackson County situation, the Sixteenth Cir- 
cuit Nominating Commission in 1956 submitted to the Governor slightly re- 
shuffled versions of its three original panels and Governor Donnelly, a Demo- 
crat, then appointed two Republicans and one Democrat to the three new di- 
visions of the Jackson County Circuit Court. 


Judge Nick T. Cave, Chairman of the Nominating Commission which was 
involved in the aforesaid dispute with the Governor, had this to say about the 
matter in a letter he wrote in 1954, viz: 


“It seems unfortunate that this one controversy, in fourteen years, between a 
commission and the governor, should be pointed out as proof positive that the 
Missouri Plan is a failure. One dispute does not justify the destruction of a plan 
which has worked so well in all other vacancies. This is evidenced by the fact that 
since the present controversy arose, three vacancies have been filled by the governor 
on the appellate courts, and two on the circuit courts. Three of those vacancies 
were: filled by the appointment of a Republican, although our governor is a 
Democrat.” 


The nominative and appointive features of the Plan have been invoked on 
forty occasions. With the possible exception of two appointees (whose selec- 
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tions were criticized by some because of lack of experience) both the Bar and 
the public have highly commended these judicial appointments, all the ap- 
pointees, excepting the two just mentioned, being unquestionably well qualified 
for the judiciary; and one of these appointees has since developed into a very 
fine judge, while the other, who was appointed a little over six months ago, has 
not had sufficient time to have his qualifications thoroughly tested. 


Some of the critics of the Plan have complained, however, that the Gov- 
ernors, wherever possible, have followed party lines in making the appoint- 
ments. While this has been true in the majority of instances, on one occasion a 
Democratic Governor had no opportunity to follow party lines as all three nom- 
inees were Republicans. In any event, this criticism has pretty well faded out, 
because our present Governor, a Democrat, in his last 15 appointments has 
selected 7 Republicans, whereas he could have in all 15 cases picked a Demo- 
Crat. 


Moreover, as I have said, in every instance save, perhaps one or possibly two, 
all of the nominees have been lawyers of outstanding character and ability and 
every judge appointed thus far, excepting maybe the one appointed a little over 
six months ago, has met our objective, which is to place high type, conscientious, 
able and eminently qualified lawyers on the bench. In this connection it is also 
important to note that under our Plan it makes no difference what a man’s poli- 
tics are before he goes on the bench. The point is that once he has attained the 
bench he is independent of politics; he is under no obligation to his party com- 
mitteeman or the politicians because they did not put him there in the first in- 
stance and he is not dependent upon them, nor is it necessary for him to incur 
political obligations in order to remain in office. If a judge has a good record he 
is assured of a long tenure in office but if his record is bad a simple and direct 
method is provided for removing him. Thus, more better qualified men have 
been and will be attracted to a judicial career and the public is unquestionably 
benefited by this system. 


There have been seven tests of the elective feature of the Plan, all of which 
have proved that the party affiliations of judicial candidates have made no dif- 
ference to the voters, since these elections have sometimes gone Republican and 
at other times Democratic, yet all judges, but one, under the Plan, have been 
retained in office despite their varying political affiliations. The vast majority 
of these retained judges had bar endorsement; and the one removed by the 
voters had an extremely bad record—he was already in office when the Plan 
became effective and under the terms thereof was allowed to seek retention in 
office, at the expiration of his term, in the same manner as a judge appointed 
under the Plan. 


Some lawyers have complained that the Plan freezes the incumbents in office 
and that it is difficult or virtually impossible to defeat a judge running for re- 
tention in office. It cannot be denied that every advantage is with the incum- 
bent seeking retention in office. However, unless the incumbent has fallen 
down on the job or proven himself unfit he should be retained in office under 
the Plan. As I told you, one judge has been defeated for retention in office, 
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which refutes the aforesaid criticism. Dean Roscoe Pound once said, “Too much 
talk has been given to the matter of getting less qualified judges off the bench. 
The real remedy is not to put them on”. I mention this because of the fact that 
a long range view must be taken about a proposal like the one we are discussing. 
To illustrate this point further, when the Plan was adopted in Missouri there 
were 46 incumbent judges then subject thereto (now 51 judges are under the 
Plan) and with the 40 appointments to date, more than 80% of said incum- 
bents have been replaced. To date, no judge appointed under the Plan has been 
rejected or repudiated in any election or in any Bar Association poll. ... 


Recently, a certain labor organization in St. Louis urged that all 7 members 
of our Supreme Court, including the 3 to be voted on this November, be re- 
moved from office on the ground that the Court in some of its recent decisions 
had been anti-labor. While I do not deny that labor, as well as any other special 
interest group, has a perfect right to criticize our Courts, it strikes me that the 
pronouncement just referred to, being against all 7 members of our Supreme 
Court, is a good deal analagous, at least, to a possible claim by the Milwaukee 
Braves that they lost the pennant because all of the umpires were anti-Milwau- 
kee. Perhaps this labor organization should seek remedial legislation in the 
Legislature respecting the laws which our Supreme Court upheld. In any event, 
the lawyers of our State, many of whom represent labor, have overwhelmingly 
approved the 3 Supreme Court judges, and if our organized bar displays at the 
coming election the same militant leadership, in espousing its approved judicial 
candidates, as it has in the past, I am confident all 3 of these Supreme Court 
candidates will be retained in office. Since judges cannot campaign under the 
Missouri Court Plan, the duty of leadership in this area naturally belongs to the 
organized bar and local bar associations. 


Unquestionably, the prohibition in the Plan against a judge engaging in poli- 
tics has had a tendency towards the making of a more independent judiciary and 
non-political courts and has enabled our judges to devote their entire attention 
to the business of their courts. .. . 


Our judges themselves like the Plan. They no longer need fear the dangers 
of the primary, as the primary is abolished under the Plan, political pressure has 
been taken off their backs, they are prohibited from engaging in politics and 
from making contributions to political groups, and the only cost to a judge seek- 
ing retention in office is a three cent stamp to cover the sending of a notice to 
the Secretary of State announcing that he desires to be a candidate for retention 
in office. Under our old system, the cost of being elected a Circuit Judge in St. 
Louis in the 1930's ran as high as $5,000, while the salary at that time was only 
$8,000 per annum; the salary has since been raised to $14,000.00. 


Now a judge can devote his entire attention to the business of his Court and 
does not have to fear the so-called political lawyer. I regret to state that in many 
instances such was not the case under the old partisan system. In addition, our 
judges have unquestionably asserted greater independence since the Plan became 
effective. This is manifested by the fact that formerly our judges, in appointing 
teceivers, etc., usually followed party lines, making their selections from lists 
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furnished them by their party committeemen. Now it is not at all unusual for a 
lawyer or layman of opposite political faith to that of the judge to receive such 
an appointment. Under our former system, in many cases, lawyers would be 
selected by litigants for their supposed, if not real, influence with a certain judge, 
whereas there is no longer any necessity for litigants selecting attorneys with 
such a thought in mind. 


We now have a truly independent judiciary in Missouri and our litigants are 
actually receiving a higher quality of justice, and the confidence of the people 
has been restored in our Courts. Our plan has encouraged men to serve on the 
bench who would not submit themselves to the ordeal of campaigning for 
office under the old political system or who lacked the means to finance such a 
campaign; and we now have more better qualified men on the bench than we 
had under the old system, and this includes most of the incumbent judges at the 
time of the Plan’s adoption, inasmuch as they no longer have to be politicians 
in order to remain on the bench. Further, the administration of justice has been 
speeded up in Missouri. From all angles the public, which always has the big- 
gest stake in the courts, has been substantially benefited by our new system. 


I have talked so much about what I think of the Missouri Plan that perhaps 
you would like to know what some people outside of the State of Missouri think 
of it. I have a brief case full of laudatory comments about the Missouri Plan 
from eminent jurists, lawyers, laymen, newspapers and writers throughout the 
United States and, of course, I cannot begin to give you all of them. With your 
leave, I will only mention a few. 


Mr. James Kerney, Jr., Editor of the Trenton, New Jersey, Times, in a speech 
in New York on September 19, 1951, before the section on Judicial Adminis- 
tration of the American Bar Association, stated in part, as follows: 


“* * * Barring a sizeable staff, it is virtually impossible to make a complete 
survey of press reaction to court administration and procedure, and judicial appoint- 
ments and conduct. Working within these limitations, I have had the cooperation 
of 86 newspaper editors, representing a cross-section of American journalism. 
They have culled from their output over the past year such editorial comments, 
pro and con, as seemed to them worth noting. 


“# * * By far the largest measure of praise has been for the Missouri Plan, which 
is in essence the American Bar Association’s recommended objective for judicial 
appointments. There is continuing active support for the adoption of the Missouri 
Plan in Pennsylvania, Texas, Iowa, Nebraska, Kansas and Ohio. In fact, among the 
86 newspapers surveyed, only one held to the emotional appeal that it was un- 
believable ‘the right to vote has become so degraded that the people no longer can 
be trusted to choose their own judges’. For the most part advocacy of the Missouri 
Plan has been coupled with editorial comment urging higher pay and better retire- 
ment systems for the courts.” 


Since organized labor has a tremendous stake in any plan of judicial selection, 
it is very appropriate that I quote from the comment by Frederick W. Mans- 
field, an eminent lawyer who has represented labor in many cases before the 
Supreme Judicial Court of the State of Massachusetts. Massachusetts, as you 
know, has never changed its system of selecting judges by appointment by the 


a 
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Governor with the approval of the Governor’s Council, an elected body. Mr. 
Mansfield stated in part: 


“# * * ‘As one who has had some experience in the trial of so-called labor cases, 
I hope I may be pardoned if I venture to say a personal word of commendation 
and approval of the Supreme Judicial Court of Massachusetts. In this practically 
new and unexplored field our Supreme Court has probably penetrated further 
than any other civilized tribunal. In many cases it has laid down rules of law 
that have been and will be invaluable to organized labor. It has been most pains- 
taking and careful, eminently fair, and absolutely fearless. It has lived up to the 
highest, noblest and best traditions of Massachusetts, and no greater praise can 
be accorded to it. 


“*And surely the poorest and the humblest member of society needs just such a 
Court—needs a fearless judiciary. He needs able, honest and strong judges far 
more than his more wealthy and more fortunate neighbor. The wealthy litigant can 
surround himself with eminent and high-priced counsel—the poor litigant must 
often be content with inferior counsel, or with none, in which case he must 
depend entirely upon the judge. The judiciary is the best defensive bulwark of the 
weak against the encroachments of the strong, the powerful and the selfish.’” 


Bear in mind that under the Missouri Plan the people have the final say-so 
as to whether an appointee shall be confirmed or rejected. 


Perhaps one of the best articles ever written, which illustrates the stake of the 
public in judicial selection, was one by Vera Connolly, published in the January, 
1950, issue of NATION’S BUSINESS entitled “Weak Judges Weaken Your 
Rights”. The title to this article itself goes on to point out that the courts of the 
Nation are supposed to be symbols of justice for all adding, “that they may not 
be is largely our own fault”. The Connolly article quotes an interview with 
Judge Harold R. Medina at some length, a few excerpts therefrom being: 


“#* * * ‘Are there many lawyers with a big practice and a large income who would 
be willing, as you were, to give it all up for a district judgeship?’ the writer asked. 
(Judge Medina gave up a $100,000 a year law practice for his $15,000 judicial 
post.) 

“"Yes,’ he said emphatically. “There’s not a man at the bar, however distinguished 
his position, who would not gladly accept an appointment to the bench—provided 
he could do so without being under any obligation. That's the important point— 
no obligation. Any lawyer would do it, no matter if he’d been earning $400,000 
a year, if he didn’t have to knuckle to anyone. 


“It’s a great honor to sit on the bench,’ he added thoughtfully. ‘And more men 

are willing to serve the public decently than you realize. But no man wants to 

compromise with his principles. * * *’ 

“What is the remedy?’ Judge Medina was asked. 

“‘Get an aroused public to demand some system of appointing judges that isn’t 

political, that’s based on merit only. Missouri—and many other states are studying 

the Missouri plan—has done just this—in connection with her state court system. 

Something similar must be worked out for our federal courts.’” 

The average citizen has a very vital stake in judicial selection. His rights, his 
liberties, his safety, and even his life may depend on the impartial administra- 
tion of justice by the courts. 


What has been accomplished in Missouri can be attained in Kansas, if your 
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citizens are awakened to the need for adopting the excellent proposal for a new 
system of judicial selection in your State and are willing to work therefor. 

Missourians have no patent or monopoly on enterprise and perseverance. But, 
I warn you, your campaign will not succeed through wishful thinking alone. 
You have a big job ahead which can be accomplished only through prodigious 
and organized efforts as a whole. Votes do not count, unless they are in the 
ballot box on election day. I wish you every success. 


THE WRITTEN FEE ESTIMATE 


By EARL EDWIN HOWARD* 


Of the Hollywood, Caléfornia, Bar 


Eprtror’s Note: This article was submitted for publication by Hon. J. G. Somers of 
the Newton, Kansas Bar. It also appeared in the July-August, 1956, issue of CASE AND 
COMMENT. 

The booths were quite close together in the restaurant I patronize for 
luncheon and I could not avoid hearing bits of the conversation between two 
men in the adjoining cubicle. One of them was relating to his friend a rather 
involved property dispute in which he was engaged with a third party. I heard 
enough to realize that he needed expert assistance. Finally he said, “I think I 
had better see a lawyer”. The friend replied, “Don’t do that; he will take the 
shirt off your back”. 

Since I am “a” lawyer naturally I resented the statement. Being in the role of 
an eavesdropper and no longer proficient at fisticuffs, I did nothing but boil 
with resentment. I knew of no lawyers who had been collecting shirts or strip- 
ping their clients. Just why should a person apparently well educated, bearing 
all indicia of being a substantial citizen, blithely come forth with such a bald 
statement maligning all lawyers. Perhaps it was due to an isolated personal ex- 
perience wherein he had been overcharged (or thought he had) by an attorney; 
maybe he had an ulterior motive for the purpose of aiding the encroachment of 
lay agencies, more likely, since he spoke with emphasis, yet without venom, 
there was deeply imbedded in his consciousness the concept that lawyers are 
scoundrels. 

Should we lawyers be too critical of those who have acquired this complex? 
To what extent is the existence as distinguished from the merit of such attitude 
justified? Since the days of Lord Brougham, when he quipped, “The lawyer is 
a gentleman who receives your estate from your enemies and keeps it to him- 
self”, the public then as now avidly gobbles up these aspersions and prefers to 
consider such statements as truisms. Down through the years this insidious 
tommyrot has been inflicted upon the mind of the public. An early classic 
example is the characterization of Lawyer Marks in Uncle Tom’s Cabin. With 
the advent of motion pictures, radio and television, augmented by plays and 
books and periodicals, this situation has worsened. It seems that whenever fic- 
tion, in whatever form, requires a villain the prime requisite is to cast him as 


*Admitted to the Bar of Kansas, June 21, 1915, and practiced law in Atwood, Kansas, a number of years 
before going to California. 
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a lawyer. Fiction, of course, but it has its malodorous effect because a sizable 
segment of “the public” is unable or unwilling to differentiate between fact 
and fable. 

Similarly in the rare factual instances where a lawyer has been unworthy of 
his trust, or has gouged a client, being a matter of “reader interest”, the press 
is prone to play up the incident unduly and dramatically. Of course, the clear 
direct light of publicity should fully expose such shysterism, but not to the ex- 
tent of leaving the impression that such incidents are customary. Since we 
lawyers know the effect upon the Public Mind and have done little to correct 
the situation, are we not accessories by reason of our silence and inaction? If 
so, we must concede that when a prospective client without experience in legal 
controversies, as is the majority of the Public, enters one’s office in fear and 
trembling that you will strip him to his undergarments, that he should be ac- 
corded such professional treatment as will tend to dispel this unwarranted feel- 
ing upon his part. 

A million words have been written and a thousand speeches made seeking 
the betterment of Public Relations with the Bar. There is one aspect in which 
we can and should do something other than write and expound. I refer to the 
time and manner of fixing attorney fees. Based upon a study over a period of 
years, including conferences with attorneys from divers jurisdictions, I have 
concluded that a vast number of lawyers operate upon a “reasonable fee basis” 
which fees they compute when the work is done. In the interim neither lawyer 
nor client has any definite idea of what the bill will amount to. I also find in 
most instances there is nothing in writing indicative of the amount or basis of 
compensation. True, at the conclusion when the time involved, degree of skill 
required, importance of the controversy and results achieved are definite, a fee 
may be more fairly fixed. However, a considerable segment of the Public does 
not think so. It is idle to urge in many instances that an attorney adheres to 
the American Bar Formula for fixing fees, or to state to a client, “surely if you 
are willing to entrust me with this work, you may trust me not to overcharge 
you”, and it is likewise reckless for both parties to rely upon oral conversations, 
definite or indefinite. 

I have the highest regard for the American Bar Formula and consider it the 
finest gauge usable for arriving at a fair fee in all instances. However, let us 
consider the matter from the clients’ perspective, having in mind the complex 
referred to, with which a great many are afflicted. Such person ofttimes with 
little if any contact with lawyers doubtless considers a lawyer a sort of magician. 
The standing of the attorney at the Bar and his skillfulness, are taken for 
granted, else he would not have called; likewise the degree of skill required in 
the particular matter is expected as a matter of course. Due to his failure to 
procure preventive advice the client may have become involved in a very intri- 
cate transaction or series of transactions requiring the utmost skill to extricate 
him. Had he not expected your best, he would not be in your office. 

As to the importance of the controversy from the client’s perspective, all 
matters personal to him are important, as is the amount involved whether or 
not considerable. The time involved. Surely he expects to compensate you 
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adequately and realizes that you cannot tell with certainty how much time any 
particular matter will consume, but he has slight comprehension of the amount 
of time you must use properly to represent him. He knows little or nothing 
of the time required for briefing, preparation of pleadings, appearances in Court 
upon preliminary matters and the preparation therefor, the interviewing of 
witnesses, taking depositions and so on im addition to the time in trial. Results 
achieved. Ah, there you have something. Irrespective of your analyses and 
opinion, your client according to his lights, is right and the fellow on the other 
side dead wrong, so if perchance you should eventually lose the case, you’re a 
“no good” lawyer, if you win, you have merely done the expected. Remember 
you are a magician in the eyes of inexperienced laymen. It may be the foregoing 
statement is too ironical. However, let us not delude ourselves into believing 
that, aside from the end result, clients generally are interested in any formula 
for the fixing of the amount they shall become obligated to pay you other than 
the amount or basis of your charges. As to the latter, they want to know now 
before the kick-off. 

Perhaps the following personal experience will serve to highlight the fore- 
going remarks. My house needed painting (rather badly I admit). I met the 
painter who had been recommended by a friend of mine, at my home one 
afternoon. He ascertained the desired color, made some fairly exact measure- 
ments, scraped a bit on a window sill and said, 

“Mr. Howard, I can start Tuesday; this job will cost you eight hundred and 
sixty-five dollars.” 

“Sounds reasonable, Mr. Jensen, it’s a deal, nice to have met you”, I said, 
and started toward the door. 

“Just a moment”, he said, “my memory not so good some times”. 

“He whipped out a little black book, prepared an estimate in duplicate show- 
ing the work to be done, the price to be paid and signed it. 

“Okay right here”, he continued. 

I signed. 

The job was begun, completed satisfactorily and I paid the amount of the 
estimate precisely. Perhaps he had taken the job too cheaply, or maybe I paid 
too much. Without doubt when he finished the work he could have arrived 
at a definite compensatory figure; more equitable to both parties. It matters 
little. The point is we were both pleased, happy and satisfied. Incidentally I 
have recommended this painter to many of my friends. 


Let us suppose instead that in my interview with Mr. Jensen that he had 
projected his personality, by informing me how important it was to have a 
beautiful, freshly painted house, interspersing his conversation with remarks 
showing that he was a leader in his craft, at the conclusion of which I had the 
temerity (which many clients do not have) to inquire: 

“How much, Mr. Jensen, is this job going to cost me?” 

“Mr. Howard, I am surprised. Surely if you are willing to entrust me with 
the important work of beautifying your place of abode, you should trust me 
not to overcharge you”, he replied. 
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“Yet I should have some idea”, I persisted. 


“I cannot tell in advance how much of the old paint must be removed, those 
window sills, for example, are in very bad shape, neither can I tell the time 
needed for other work preliminary to the actual painting. I don’t know how 
mouch skill will be required in the mixing of the colors and application. Besides 
I want to see the results of my efforts and how beautiful your home will appear. 
All I can say now is that my charges will be reasonable.” 


Wouldn’t I be fearful of employing this man? Wouldn’t you? 


Concededly this suppositious instance with a craftsman is not a true parallel 
with client-attorney employment, yet can we say it differs essentially from a 
prospective client’s perspective? Well, let us consider the professions: Doctors, 
dentists, architects, engineers, just to mention a few, as they conduct the busi- 
ness side of their vocations. With architects a definite, certain fee or basis of 
compensation is agreed upon in writing before performance. A dentist does not 
usually apprise you in writing, but you are informed at least of the cost of major 
work. Should dentures be needed, a payment on the total bill is required before 
they are made and fitted. Moreover the majority of dentists have an established 
appointment charge upon a time basis. Regarding doctors we need not unduly 
tax Our memories to remember the period when doctors would take umbrage 
if interrogated as to their charges at the time one called them. Nowadays nearly 
every needed service is pretty well catalogued and somewhat standardized as 
to charges. Clinics have a definite set basis of fees usually with respect to the 
charges for the work of each specialist. Individual doctors, modernly, in ad- 
vance of any service, will informe you, frequently in writing of a surgical fee, 
assistant’s charges, the anesthetist’s charge, X-rays and the like, as well as 
enlightening you as to hospital expenses you will incur, which give you a quite 
definite idea of the total expenses where surgery is needed. Office calls and 
“shots” are standardized and set. 


These comparisons with the practices of other professions could be extended 
for many pages, which would merely amplify my thought that it is high-time 
the lawyers abandon “the holier than thou” attitude and adopt sensible business 
practices. Surely we cannot claim to be “holier” than the preacher. Brother did 
you ever throw a church wedding for the “darlin’ daughter”? If so, you knew 
at the time of making arrangements, the charge for the use of the chapel, dec- 
orating by the Ladies’ Guild, music, and the minimum (let your conscience be 
your guide maximum) honorarium for the tying of the nuptial knot. 


Speaking of chapels, sadness inescapably invades the home of everyone, 
making it incumbent upon us to engage the services of a mortician. His busi- 
ness constitutes the best example of all. Before anything is done by this kindly, 
considerate and sympathetic person a memorandum is prepared and signed by 
both parties showing every cost; casket, interment space, use of the chapel, 
flowers, limousine, pall bearers (if friends are not used) minister (if not fur- 
nished by the family) and memorial tablet. In fact a package deal all added to 
a total sum of so many dollars. The memorandum provides the terms of pay- 
ment, and incidentally if not paid within a few months, provides for interest 
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upon such sum. In the event that some wag would jest that law suits are not 
funerals, I could rejoin that some of mine came very, very close. Emphasis 
seriously is upon the following attributes. The mortician’s services are as kindly, 
considerate and dignified as ours. The sacred character thereof without doubt 
is comparable at least with our ethical adherence. 


We oldsters when we first entered the practice can recall the conditions and 
customs then prevailing. Usually we were associated with (or in the office of) 
an older attorney. The swallow tail coat and string tie were still in evidence 
occasionally. The office equipment consisted of a roll top desk, wooden filing 
cabinet, chairs and a typewriter reposing on a table. A single tier of bookcases 
containing the first few volumes of Corpus Juris, complete Cyc and the State 
Reports. Upon the desk appeared the Statutes of the state in a single volume. 
Some of the more affluent firms boasted a full time stenographer, others called 
in a public “typewriter” when occasion demanded, whose compensation was a 
mere stipend, office rentals were low and collections effected, ofttimes after 
the lapse of many months, when the legal luminary had won a lawsuit. 


In the original interview between client and attorney of most concern to 
the client was whether the learned man would deign to take his case, his opinion 
of the chance of winning and how long it would take to dispose of the matter. 
Compensation of the attorney was rarely, if ever, mentioned, although usually 
a modest retainer, not applicable upon the total fee, was paid at the time. Like- 
wise, the attorney gave little if any thought to the fee ultimately to be charged. 
His concern was that of rendering services in the controversy to the end that 
justice according to his lights would prevail. Had either party brought up the 
matter of fees prior to rendition of services, the result would have been em- 
barrassment or displeasure. It just was not done. 

Model T days? Undoubtedly. Lawyers of the modern school now inform me 
that times have changed. This I must concede. Perhaps our civilization has 
retrogressed to the point that the philosophy of materialism is in chief com- 
mand. The acquisition of wealth, the desire for possessions, the “keeping up 
with the Joneses” to a major extent permeates the public thinking. Gone are 
the days when the prospective client chiefly was concerned with whether the 
lawyer would consent to represent him. True, modernly, a lawyer’s standing 
and ability enter into the client’s thinking. He knows full well, however, that 
if he cannot make satisfactory arrangements with his first choice, there are a 
dozen other lawyers equally proficient. Gone also is the client’s desire to win 
to the end that right and justice shall prevail, except as tempered with or dom- 
inated by the anticipated material benefits. As to these the cost of representa- 
tion is of prime significance. 

Yes, times have changed. Gone with the swallow tail coat and string tie, 
are the single tier of bookcases, the statutes in one volume, the roll top desk, 
the part time stenographer, and the low office rentals, payable, when, as and if. 
Rather, we find in today’s ordinary and commonplace law office a spacious 
reception room, carpeted and draped, furnished with comfortable upholstered 
chairs, lamps, tables, smoking equipment, oil paintings or prints, occasional 
tables, all presided over by a receptionist, switchboard operator, or both. The 
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library requires a room or two in which the books extend from floor to ceiling 
on all available walls. The stenographers, now termed secretaries, with re- 
sultant increase in compensation, richly deserved, occupy a separate room in the 
“volume” law offices or function in the dual capacity of receptionist in the 
smaller suites. The lawyer's office, which formerly was in one room, together 
with all of the foregoing equipment, is now separate and apart, and he is reach- 
able by use of an intercommunicating system. It is not strange therefore that 
lawyers as well as clients have been impregnated with the germ of materialism. 
They have been forced to give serious thought to the economics of the practice, 
else close their doors. 


In this age of materialism when “how much will it cost” is paramount in the 
mind of a prospective client, shouldn’t lawyers abandon the swallow tail method 
of fixing fees upon completion of their services? With these thoughts in mind 
I submitted the following resolution to the Board of Governors of the Holly- 
wood Bar Association. 


RESOLUTION 


Bg IT RESOLVED that it is the policy of this Association, that clients shall be 
apprised in writing, prior to the rendition of services by an attorney, of the 
applicable basis of attorney’s fees, and 

Be Ir FURTHER RESOLVED that at the time of acceptance of employment, 
the oral understanding of the parties be confirmed by the use of the following 
(or comparable) written memorandum which may be supplemented by a more 
formal written agreement if desired; and, that the original or duplicate original 
of such memorandum be given to the client at such time. 














FEE ESTIMATE 
MATTER: 
RETAINER RECEIVED $ 
FEE BASIS: 
(a) Contingent (See agreement ) 
(b) Fee certain $ 
(c) Reasonable Not less than sg 
Not more than $ 
(d) Time in Court Per day $ 
(e) Office time Per hour $ 


(f) Fee to be fixed by Court 
COSTS AND EXPENDITURES TO BE PAID BY CLIENT 








DATE 








Attorney 
APPROVED 





Client 
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It was unanimously adopted by the Board. At a regular meeting of the mem- 
bership, the action of the Board was approved, after the first portion of the 
Resolution relative to the applicable basis of attorney fees had been amended, 
making it the general policy of the Association, subject to the discretion of the 
attorney. 

Thus, we have one small local Bar Association, having less than three hun- 
dred members, with the temerity to “ride herd” upon the Sacred Cow, known 
as the attorney-client relationship. The resolution adopted constitutes no man- 
date. Obviously compliance therewith is discretionary and doubtless many at- 
torneys will consider it an unwarranted attempt to invade individual rights and 
established customs. However, doesn’t the betterment of public relations out- 
balance such customs and practices? 

Let us consider the use of the suggested memorandum. Concededly it is 
chiefly applicable as to new clients. Yet, where no established basis with old 
clients exists, it should be equally valuable. The approved form may be printed 
on ordinary 4 x 6 scratch paper and should be in duplicate with a carbon. The 
use of the form is very simple. Under matter, should be stated the title of the 
pending or contemplated case. If not a “case” describe briefly the work to be 
done, such as draw Will, Contract, or Lease, or if controversial, but not in 
Court, attempt out of Court settlement Smith vs. Jones. Opposite retainer, 
should be shown the amount received at the time, or if client “forgot” his check 
book and agrees to pay a sum on account, say for example $ to be paid 
by a date certain. 

Under fee basis: 

(a) Opposite contingent, may be inserted for example, 30% settlement; 
40% suit “see agreement”; in contingent matters, a complete written 
agreement is necessary. 

(b) Fee certain. The amount agreed upon in dollars should be set out. This 
classification is the one for attorneys to strive for if at all possible. 

(c) Reasonable. This involves the minimum and maximum. My belief is 
that in practically all reasonable fee cases, at least a minimum and max- 
imum should be given. 

(d) If strictly per diem, it may be set out definitely in dollars. 

(e) Office time on an hourly basis may be set forth in dollars. 

(f) Involves probate matters, guardianships and the like where the fee is 
fixed by the Court. 

It is a simple matter to cross out all bases not applicable. The blank lines 
at the bottom may be used for such memo as the occasion demands such as ser- 
vices on appeal not included, installment payments may be set forth, or in 
probate matters “does not include contests”. 

Obviously various ones of the classifications may be joined when necessary, 
in fact practically all of them are possible to join if such is the understanding 
other than the fee certain, the contingent classification and Court determined 
fees. Simplicity has been my objective to the end that a layman may thoroughly 
understand, as for instance I do not use the term “per diem” but rather time in 
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Court, instead of saying “statutory” or “‘statutory and extraordinary”, I merely 
say fees to be fixed by the Court. The attorney should sign and the carbon copy 
will show the signature on the copy; likewise the client should approve at the 
place shown; one copy retained by the attorney and the other given to the client. 
Even if the client does not affix his written approval, the memo duobtless would 
be considered a confirmation, of the oral understanding. The form is simple 
enough, however, there should be no hesitancy on the part of the client to 
approve. 

The Hollywood Bar Association presently is engaged in distributing dupli- 
cate pads of the fee estimate forms to its members. 


So there you have it. What reasonably can be expected from its use? If a 
prospective client knows that he is not obligated to pay anything unless and 
until he receives a written fee estimate, would not his fear of “losing his shirt” 
be dispelled? If so, both the public and the Bar would benefit. The occasional 
wrangles between attorney and client over the amount of fees would be prac- 
tically non-existent. If there is anything a lawyer abhors more than anything 
else it is a dispute over his fees. 

Preventive legal services, particularly, should be increased many fold to the 
great benefit of the public and the slight benefit of the lawyer. Fees for counsel, 
advice and expert assistance before a client makes a commitment, enters into a 
contract or adopts a course of conduct, are “peanuts” as contrasted with fees, 
however modest, for services rendered after a client “gets in a jam”. 


I am now waiting for my beloved brethren of the Bar to start throwing 
monkey wrenches. Before they do, however, I would urge that they ask them- 
selves these questions: 

(1) Is a prospective client entitled to know with as much certainty as is 

possible, what your services will cost him before he employs you? 

(2) If so, in veiw of the frailty of human memory, is it not wise and fair to 
have at least a written memorandum of the verbal understanding. 

(3) In the great majority of your litigated cases whereout you received sub- 
stantial fees, could not litigation have been avoided, had your client 
procured your advice and help at a nominal charge before he committed 
himself or became involved? 

(4) Is it not equally true that in most of the cases that you /ost, the results 
doubtless would have been vastly more favorable to your client, had 
he consulted you before involvement? 


In conclusion I urge that if my major premise is correct, i.e. that fear of over- 
charge deters many persons, particularly those without previous contact with 
attorneys, from procuring needed legal services that the fee estimate in writing 
should be efficacious to a material degree in dispelling such fear. 


I submit also that it is peculiarly within the province of the local Bar Asso- 
ciation to adopt policies and recommend to its members any and all plans that 
will bring about better Public Relations. It cannot be disputed that most of 
the substantive, as well as procedural improvements, germinated in the local 
Bar Associations. Why not intra-bar improvements as well? 
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SHORTENING TRIALS WITHOUT SACRIFICING 
ESSENTIALS AND EFFICIENCY* 


By A. SHERMAN CHRISTIANSON 
Judge of the United States District Court of Utah 


If the early common law courts had been more responsive to the needs of the 
times, would we have courts of equity, as such, today? 


If the common law courts had been less responsive than they were, would we 
have common law, as we understand it? 


If the beat of the waves had been towards, rather than against, arbitrary gov- 
ernment in this country, would “due process” in any form be observed now? 


The currents of equity and common law procedures have almost merged after 
centuries of divergence. There is corresponding but lagging confluence of sub- 
stantive concepts. 


It may well be that during the 1930’s and 1940’s we witnessed the beginning 
of a similar divergence, with equally significant implications, in the off-shooting 
of administrative procedures from the main stream of judicial administration. 
In the present decade may be discerned the initial swirls of the same flowing- 
together—in the Federal Administrative Procedures Act and similar move- 
ments, and the thinking behind them throughout the country, to assure a degree 
of judicial due process to all litigants however and wherever their causes orig- 
inate. Such a junction is being accelerated by reforms in rules of court, the 
liberalization of the law of evidence, and by the streamlining of judicial pro- 
cedures more adequately to meet the demands of the times without recourse to 
so-called administrative determinations. 


Administrative techniques always will be necessary. It is only when they 
encroach upon the functions of the courts that they are caught in the eddies of 
the broad problem. If we falter in our duty as lawyers and judges, there inevit- 
ably will arise additional administrative or other agencies for the resolution of 
disputes outside the lawyers’ office and the courtroom. In this direction, I sub- 
mit, lie danger of confusion, injustice and tyranny. If we employ appropriate 
wisdom and perseverance to secure to the citizen the fundamentals of due 
process and, at the same time, satisfy his nceessity for speedy, efficient and fair 
adjudications of all sorts, there is reason to envisage a lasting and unified sys- 
tem of jurisprudence in which an enlightened legal profession will always do 
its part, responsive to developing needs and adequate to reasonable demands. 


Someday, someone will come along with the imagination and comprehension 
to propose new reservoirs of improvement as potential as the ideas of the short 
form of pleading, pre-trial discovery and the pre-trial conference. The profes- 
sion again by unified action may implement these new concepts to divert, im- 
pound and apply to increased beneficial use the waste waters of our present 
system. But these. latter prospects lie afield. That system is not now threatened 


* Address given before the Judicial Conference of the Tenth Circuit at Santa Fe, New Mexico, July 5, 1956. 
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by rigidity in forms of action, nor by the inadequacy of technical capabilities. 
The most regrettable failures of tomorrow would lie not in their direction but 
in the frittering away by delay, formalism and disuse of what already has been 
achieved. 


What is pertinent to this discussion is how we may best utilize what is at 
hand—what is at present laid out for us in the Federal Rules of Procedure, both 
civil and criminal. And so I believe that when Chief Judge Bratton suggested 
as the subject of this paper, “Shortening Trials Without Sacrificing Essentials 
and Efficiency,” he posed no insignificant challenge. 


“The law’s delay” has been the subject of opprobrium since before the time 
Shakespeare handed that phrase to a long line of moody Hamlets. Today, it is 
a healthy sign that we are thinking less in terms of criticism than in terms of 
action. Much has been done and is being done in our own circuit, and the 
leadership of this circuit in various phases of the broad program is generally 
acknowledged. 


Possible means for shortening trials may be classified into five categories 
according to controlling agencies: 


I. Means primarily dependent upon public or congressional support. These 
include provision of adequate court personnel and facilities, proper methods of 
selection of judges, adequate compensation, revision of the laws and public con- 
sciousness of the problems involved. 


II. Means primarily involving the administration of the courts collectively 
or by circuits or districts. Such means are directly the concern of the judicial 
conferences as such, and of the Chief Justice of the United States, the chief 
judges of the circuits and districts as such, and of the Director of the Adminis- 
trative Office of the United States Courts. 


Since these first two classifications comprise mainly matters within the cog- 
nizance of such conferences as I have mentioned, and the respective adminis- 
trative bodies and judges, or involve underlying problems which cannot be 
resolved here, I will make no further reference to them, but will pass to the 
three categories which are pertinent to the specific subject. 


III. Means primarily dependent upon the individual judge’s supporting per- 
sonnel in court. 


IV. Means primarily dependent upon the individual judge. 
V. Means primarily the responsibility of trial counsel. 


The last three categories, while not separable wholly into tight compartments, 
will be looked to in order. I have supposed that their treatment should be as 
practical as possible. I cannot enter a plea of avoidance without side-stepping 
my subject entirely, but in candor I must add the confession that my comments 
represent the practices of more able and experienced judges, and that their ef- 
fective application by me remains largely an unfulfilled hope. Hence, Chief 
Judge Bratton, Judge Phillips, Judge Murrah, Judge Laws, Judge Ritter, Judge 
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Knous, Judge Kennedy and you other judges who have indoctrinated me, you 
are largely responsible for whatever useful information may be noted. The mis- 
interpretations are my own responsibility. Also, the realization should be noted 
that there is no single “right” way; I mention merely some of the ideas which 
may not be generally utilized but seem to be worthy of consideration. 


First, then, with regard to means primarily dependent upon the individual 
judge’s supporting personnel in court: 


The services of marshals, court criers, or, as I shall call them, bailiffs, may 
not be utilized fully by some of us. These include not only the maintenance of 
order and comfort generally, but the smooth application of court policy and 
practice without hitch or distraction. The bailiff can well be entrusted with 
routine and pre-delegated responsibilities which speed the trial and avoid con- 
fusion. His function may be more than to open court and then to sit and, per- 
haps, doze until time for recess, unless aroused by some unusual noise. It has 
been found helpful for him, as each prospective juror takes his seat in the box, to 
call out the number of the juror corresponding to his seat for the benefit of 
Court and counsel and to make sure that the seating is in that order. He well 
may escort each witness to the clerk’s desk for swearing and direct him to face 
the clerk and raise his right hand; indicate that the witness take his place in the 
witness chair, and assist him, if necessary. We take much for granted, but the 
ordinary witness is acting an uneasy role on a strange stage. The bailiff may 
properly move unobtrustively about the courtroom. If it becomes apparent to 
him that counsel or jurors cannot clearly hear the witness, he can quietly call 
the matter to the attention of the Court, or, as I personally think preferable, 
simply announce at an appropriate break, “Will the witness please speak 
louder.” I wonder how much vital testimony has been missed because jurors 
hesitate to admit that they cannot hear as acutely as their fellows, when it might 
be apparent to a nearby bailiff that all are experiencing difficulty. When the 
witness exclusion rule is invoked by the Court, upon an announcement by the 
clerk that, “All witnesses on either side will follow the bailiff to the witness 
room,” the bailiff can expedite their departure by leading off and answering any 
questions of the witnesses outside. It is not distracting to Court and counsel if 
thereafter he quietly inquires of each unknown person entering the courtroom 
if he is a witness, so that if so, instructions can quietly be given without inter- 
ruption of the proceedings. 


If counsel inadvertently, or because of lack of information as to the estab- 
lished practice of the Court, examines witnesses while seated, or addresses the 
Court without arising, there ordinarily seems no occasion for the Court to in- 
terrupt the proceedings. The bailiff can quietly suggest to the ear of the attor- 
ney or associate counsel that “The Judge prefers counsel to stand.” 


In numerous similar ways, the bailiff, with the prior approval of the Judge, 
may facilitate the smooth operation of the court machinery and policies, and in 
net result contribute substantially to the shortness of the trial. 

Finally, before leaving the subject of bailiffs, may I make an irrelevant plea 
for one simple rule of the game as between them and the Court. When I started 
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out on the bench in Utah, I had the vague impression that the Court “recessed” 
the case, then “adjourned” from case to case, since adjournment for the term 
seemed to have no particular significance. In Denver on the evening my first 
case was Closed, I announced, “Court will be ‘adjourned’ until tomorrow morn- 
ing at 9:30.” Without batting an eye, the bailiff said, “Court will be ‘recessed’,” 
etc. In Wyoming, the bailiff countermanded by “recess” of the case by an an- 
nouncement of “adjournment.” Last month in the District of Columbia I “re- 
cessed” the court at the close of the day, but the marshal announced, “Court is 
adjourned.” Last week upon my return to Utah, I “adjourned” the case over- 
night, but, “Et tu, Brute,” my own bailiff “recessed” it. Before I give up, may 
I hope for a truce on the following terms: that since court is formally opened 
when it initially is convened in the morning, with the shortened announcement 
that the “Court is now in session,” following recesses during the day, cannot 
bailiffs be given to understand that if the Court “recesses” on breaks during the 
day and “adjourns” overnight, it will not be reversed or overruled by fiat of the 
bailiff. 


The minute clerk’s performance can handicap or promote speedy trial. Con- 
tinuity of service in a particular court is desirable. In addition to routine rather 
uniformly followed, it is helpful for the clerk to ascertain in advance names of 
counsel actually in attendance and to list their names and positions at the tables 
so that the Court may have the note before him as he takes the bench, particu- 
larly when he may not personally recognize all of the attorneys. I prefer the 
practice of the clerk’s calling the case and then passing the file to the judge for 
announcement by him of the particular matters to be considered. 


As exhibits are identified by the clerk (perhaps by numbers if for plaintiff 
and letters if for defendant), it improves the record and serves to inform all 
concerned if the clerk clearly announces, “Defendant's exhibit C (or other desig- 
nation) for identification.” When offered and examined by counsel, exhibits 
should be passed by the clerk without special request to the Court. Exhibits 
when not in use on the bench or in the hands of counsel should be kept by the 
clerk in order of designation, on the clerk’s desk, plaintiff's and defendant's 
separately, and this arrangement should be the clerk’s responsibility. He can 
assist Court and counsel in promptly locating particular exhibits, thus avoiding 
haphazard search among papers scattered across his desk or elsewhere in the 
courtroom. 


In some districts, alphabetical lists of prospective jurors, indicating addresses, 
occupations, marital status and occupation of working spouses obviate the ne- 
cessity of these inquiries by Court on voir dire. Whether the resulting time sav- 
ing is more important than the impressions which counsel may gain from the 
individual responses of jurors is another question that can well be resolved by 
the particular judge. The minute clerk, as dependable liaison among Court, 
counsel, and the clerk’s office, can promote efficiency in numerous other ways 
of which time will not permit further exploration. 


There are special means, too, by which the court reporter, the judge’s law 
clerk and his secretary can facilitate progress at the trial, although the work of 
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the latter is primarily outside the courtroom. I will not take time to further 
develop this phase, but will close it with the suggestion that whatever responsi- 
bilities are assigned by the judge, it seems desirable that all supporting personnel 
be jointly informed of what is expected of them. A periodic conference of 
courtroom personnel may not be amiss to the end that they may be kept cur- 
rently advised of the policy and may be encouraged to work effectively as a 
team. 

Next may be considered means for achieving shorter trials primarily de- 
pendent upon the individual judge. These are so varied and numerous as to 
make detailed enumeration impracticable, and perhaps for most, unnecessary. 
Calling to mind some of the important areas where progress may be made by 
some of us, I will begin with the pre-trial conference. Every case important 
enough to try is believed important enough to pre-try. Most of the emphasis in 
this field has been placed upon the complicated or “big” case. But pre-trial of 
the simple cases is more frequently dispositive, and is almost invariably profit- 
able. If there be no serious issue, this can be ascertained and the case perhaps 
resolved on the law without delay. False issues can be eliminated, and in almost 
every case, whether little or big, actual trial time can be substantially lessened. 
All this is at the cost of modest time and effort in comparison to what otherwise 
would be required at the trial. In my humble opinion, one hour of pre-trial 
work is worth at least a half day of trial in the ordinary case, and perhaps sev- 
eral days in the big case; but even more important, the pre-preparation and en- 
lightenment which pre-trial involves for both Court and counsel are of ines 
timable worth in promoting a proper result. 


My guess, too, is that directly or indirectly, pre-trial conferences consistently 
conducted are responsible for the settlement without trial of at least 25 % of the 
cases pre-tried. This results not only from the preliminary testing and re-exam- 
ination of respective positions by counsel, but from the actual opportunities 
afforded for the discussion of settlements. The coercion of settlements is not 
within the province of pre-trial. Most judges consider that the judge who may 
ultimately try the facts should not become directly involved with specific set- 
tlement propositions. The experiment now being conducted in Judge Laws’ 
court in The District of Columbia, consistent with this view, may offer practical 
possibilities elsewhere. Pursuant to rule, a special settlement calendar there has 
been set up for one of the district judges who presumably will not try the cases 
not settled. Causes appearing on this calendar have remained unsettled despite 
the exhaustion of usual discovery and pre-trial procedures and are placed there- 
on only by consent of all of the parties. The settlement judge then actively col- 
laborates in negotiation and discussions, may advance or convey specific figures 
and propositions and generally may use his good offices to encourage compro- 
mises. The results, I understand, have been gratifying. According to the ex- 
perience thus far, settlements have resulted in 65% of the cases handled. It is 
true that this plan is designed for larger courts where assignment of special set- 
tlement judges is feasible. Yet, even in a two-judge district where the backlog 
is heavy, it may be that the judge other than the one to whom the case is 
assigned for trial could do effective work in whittling from an over-crowded 
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calendar a substantial number of cases believed by the parties to be favorable 
for such efforts. 


Up-to-date court rules to supplement the Federal Rules of Civil and Criminal 
Procedure, with particular reference to local practice and conditions, will do 
much to facilitate the flow of work through the court. Helpful, too, is the call- 
ing of the calendar in advance of the date set for trials to commence. At that 
time special problems affecting settings can be considered and cases which, in 
any event, probably will not be reached for trial can be eliminated or set to the 
end of the calendar so that they will not upset the schedule. I will not elaborate 
these means here. 


I am persuaded to advance one other suggestion with reference to matters 
under the control of the individual judge. The nomenclature is arbitrary on my 
part but the practice has been observed to varying extents in several courts. This 
may be called the “post pre-trial conference.” It is a last minute complement 
and follow-up of pre-trial procedure. It involves a regular conference of counsel 
in chambers the first morning of the trial. The prompt convening of court at 
the appointed time is believed of great importance. To avoid delay of regular 
court opening and the waste of time of jurors and court personnel, it would seem 
desirable generally to set the post pre-trial conference at least one half hour 
prior to court time. Here, questions for voir dire examination of jurors may be 
suggested by counsel; efforts may be made to discover additional short cuts in 
procedure or proof, and the possibility of further stipulations or agreements can 
be canvassed. Thus, Court and counsel may obtain a running start, as it were, 
for the trial proper and the course of the trial generally can be explored and 
smoothed out in advance. I believe that such conferences regularly pursued 
would constitute a worthwhile adjunct to other procedures. 


I am conscious of inadequacy on my part before such a group as this to ad- 
vance specific suggestions. I suppose, nonetheless, that the main purpose of this 
talk is to provoke discussion among more qualified persons in the audience and 
by Mr. John Boyden, or moderator; hence I hope that the controversial nature 
of any suggestions will not be deemed objectionable by you. Without presum- 
ing further, may I simply throw out for what discussion or reflection they may 
evoke, some other questions which I have wondered about, and which may have 
some bearing on the subject: 

Should the submission of trial briefs or memoranda of points and authorities 
on motions be required as of course as is the case in some districts? 

May cross-examination properly and fairly be limited by the Court, even 
though within the scope of the direct examination and not repetitious? 


Should conferences at the bench out of the presence of the jury be encouraged 
or discouraged or allowed to run their course? 


How restrictive should the granting of continuances be? Should they be 
granted only upon an affidavit of cause? 


Are court hours, 10 a.m. to 12 noon, and 2 p.m. to 4:30 or 5 p.m. too lim- 
ited? 
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To what extent should the Court restrict cumulative evidence? 


To what extent, if any, should the Court utilize its power under Rule 41 (b) 
to make findings against the plaintiff before hearing the defendant’s evidence, 
even though plaintiff has established a prima facie case by substantial evidence? 


At what stage of the trial should requests for instructions be required in the 
interest of expedition and orderly consideration by the Court? 


Does enforced disclosure of documentary evidence, names of witnesses and 
contentions of parties unjustifiably deprive the parties of the element of surprise, 
or is it a means designed to subserve the proper interests of justice? 


To what extent should the trial Court take the time to write memorandum 
decisions, rather than simply to announce at the earliest practicable time his 
ultimate conclusions, leaving it for counsel to prepare formal findings, orders 
or other written memorials? 


To what extent, if any, should the trial judge bring actual pressure to bear 
upon counsel to hasten the presentation of evidence or argument? 


To what extent, if any, should the Court, on its own motion, raise and con- 
clude determinative law questions on pre-trial in the absence of appropriate 
motions by the parties? 


To what extent, if at all, should the Court impose sanctions for failure of 
counsel properly to prepare for pre-trial or to make reasonable disclosures or 
stipulations during pre-trial? 


We must not permit it to discourage us, but nevertheless, it is a fact that some 
judges seem to have the knack of getting to the point and expeditiously dis- 
posing of matters at hand without being arbitrary or unreasonable, without 
sacrificing essentials, while others of us find this more difficult. To the degree 
that we can master this technique or art depends in a large measure the short- 
ening of trials without the sacrificing of essentials. Fortunately, the door is not 
locked against any of us since the ability may be acquired through experience, 
observation and the interchange of ideas. 


With reference to trial attorneys, I take it that no exception will be noted to 
the thought that the best way to shorten trials without sacrificing essentials is 
pteparation—preparation, of course, by the Court, but also preparation of 
counsel to determine whether there is a case for filing in the first place; prep- 
aration through discovery; preparation for pre-trial; and immediate preparation 
for the actual trial. 


In addition to this general means, may I suggest a few possibilities that may 
permit counsel directly to expedite the trial independent of the Court. When 
a witness is called with a name anything but common, it is helpful for counsel 
to say as of course: “Please state and spell your name.” Where exhibits are not 
identified at the pre-trial conference, and formal foundation for their admissi- 
bility there established, there is another way to obviate the delay of detailed 
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examination of offers at the counsel table. If, before the trial, proposed exhibits 
are submitted to opposing counsel and there is found to be no objection to them, 
the initials of counsel may serve as their passport. Thus, a usual provision in 
the pre-trial orders in the District of Columbia is that, “Exhibits which bear the 
initials of counsel may be received by the Court without formal proof, subject 
only to the objections of relevancy and materiality.” Other advance stipulations 
between counsel as to the existence of facts or the elimination of formal proof 
are helpful. Ordinarily, it may be expected that as a result of pre-trial stipula- 
tions there can be received without formal proof such matters as the total of 
special damages represented by regular bills or receipts, hospital reports and 
X-rays, photographs and maps, instruments of record and other similar exhibits 
which it can well be assumed will, in any event, be received upon established 
foundations in court. 


Judge E. Barrett Prettyman was recently heard to observe that most lawyers 
like to state the same ground of recovery or defense in several ways so that they 
can be comforted by an assurance, most frequently illusionary, that nothing has 
been missed. He added that the main problem is for the reviewing judge to 
see, among the ten questions argued, which of two is meant. In compacting 
trials “the courage of exclusion” and the expression, I believe, is Dean Pound’s, 
is rather important for the trial lawyer, as well as the Court. 


In making the foregoing comments, I would not detract from the fact that 
the legal profession as a functioning part of the machinery of government 
already makes an immeasurable contribution to the cause of justice. Without 
it, the courts, as we understand them, simply could not operate. The importance 
of office practice is not meant to be minimized. The disputes that are avoided 
by out-of-court advice, the difficulties that are settled in conference and negotia- 
tion, the part office practice plays in making the wheels of our economic, social 
and political system quietly and efficiently turn, when considered in the light of 
the number of office contacts and the number of law offices throughout the 
country, staggers the imagination. 


Purely in litigated matters, the service of the legal profession as such also is 
vital. The enlightenment of the Court by counsel on the facts and law of the 
case, the submission of briefs, the orderly presentation of relevant evidence, the 
{framing of the issues, the preparation of documents for the Court’s action, the 
testing of the credibility and accuracy of observation and reporting of the wit- 
nesses through cross-examination, the organization of the evidence, the countless 
tasks necessary in the processing of a case for trial, are services that could be per- 
formed effectively in no other manner compatible with our concept of indi- 
vidual rights. There are few things more refreshing and nothing more con- 
ducive to the prompt and proper administration of justice, than the assistance 
and advice of attorneys who know not only what their clients’ rights are, but 
what their clients’ duties are; who do not hesitate to advise and represent them 
with an independent, courageous and intelligent recognition of both; who know 
how to present their clients’ causes and who are prepared to do so. With these 
great services and opportunities of the legal profession, I re-emphasize that the 
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shortening of trials depends in large measure upon its cooperation and active 
participation. 

Such are the instrumentalities upon which dependence must be placed for 
more expeditious trials. Such also are the instrumentalities upon which the 
preservation of other essentials are dependent. Speed is not the end of the law; 
it is only one of the means by which justice may be achieved realistically. It 
would be wrong to so over-emphasize efficiency and speed as to sacrifice the 
essentials which safeguard justice. What are these essentials? To state them in 
gross is not difficult: due process, reasonable opportunity to present legally 
competent evidence, due consideration of the law and the parties’ view with re- 
spect to it, and a fair and impartial decision on the merits of the case. The 
preservation of these essentials with a minimum of time and expense is not 
always so simple in practice, but it is imperative. 


In the last analysis, it is not as important that causes are decided with a min- 
imum of judicial bother as it is that they are decided right. We must not forget 
the admonition of Jefferson that delay is preferable to injustice. We should ap- 
propriately balance this idea against the other truth that justice delayed may be 
justice denied. 


Another underlying consideration which we judges must remember turned 
upon the meaning of the term “a short trial”. If to achieve a short “trial” the 
parties and their witnesses and counsel are put to pre-trial delay, trouble and 
uncertainty all out of proportion to the time that it can be hoped to save at the 
trial proper, or if post-trial maneuvers or appeals made necessary by hasty hear- 
ings leave “shortness” merely illusionary, the total result may be worse than if 
there were no attempt at all to shorten the trial. It is not enough that the trial 
be short for the Court if it is unjustifiably long and burdensome to counsel and 
their clients. 


So, it would seem that in consideration of how to shorten trials, regard must 
be had to the over-all result, and that result must permit the preservation of the 
essentials mentioned at all stages of the proceedings. 


A nation which last month set up a fund of $33 billion mainly for a high- 
speed road program, will not long be content with sluggish court procedures. 


A people whose heritage includes the Magna Carta, the Declaration of Inde- 
pendence, the Bill of Rights, and the history and meanings these imply for 
every American, will not be more tolerant of injustice because it is swift and 
effective. 


May it not be that the importance of our responsibilities and the character 
of the performance required of us as judges and lawyers can best be understood 
—and I conclude as I began—when viewed in silhouette against the broad 
sweep of the river. 
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THE LAWYER AND BAR ASSOCIATIONS 


An article written by our President, J. Willard Haynes, appears in the 
October, 1956, issue of the Kansas Judicial Council Bulletin. It is entitled 
“The Lawyer and Bar Associations.” 


Mr. Haynes’ statements of what the word “lawyer” means, and what a law- 
yer’s duties and responsibilities are, are fortified by a few well-chosen quotations 
from Horace Greeley, James J. Metcalfe, Arthur M. Hyde, Knute Rockne 
and Rev. Hanford L. King, Jr. 

After mentioning the humble beginnings and some of the interim vicissi- 
tudes of the Kansas voluntary state bar association and its present attainment 
of success, both numerically and financially, Mr. Haynes stated, in part: 

“Today, the association offers its members the benefits of the Journal of 
the Bar Association of the State of Kansas which is published quarterly, and 
atticles printed therein are frequently cited in our Supreme Court opinions, 
and it is rated as highly as any journal of its kind in the United States. Mem- 
bers of the association are afforded the advantages of the monthly bar letter 
and the standards for title opinions which has just recently been revised and 
will be reissued to the members in the revised form without additional cost. 
There is now a program in the formative stage to annotate those standards 
and when that is done those annotations will be furnshed the members to be 
placed in the cover which contains the standards. Just recently, in fact at the 
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beginning of this year, the Supreme Court Opinions Digest was started and 
within a very few days after the opinions are handed down by our Supreme 
Court, a one-paragraph capsule form digest of what is contained in the opinion 
is sent to each member so that they have knowledge of the points involved in 
the decision handed down by our Supreme Court some few days after the deci- 
sion is rendered without the heretofore attendant delay of about a month 
until the Advance Sheets were issued. If, in looking at the Digest, a member 
finds something of interest to him that he can use in some case that is 
presently of some concern to him, he has but to write to the office of the State 
Bar Association in Topeka and for a cost of 25 cents a page he will receive a 
copy of the opinion. A member has the advantage of the public relations pro- 
gram, the work of all of the various committees, the pamphlets which are 
distributed without cost to him and the institutes and sections which as time 
goes on are gaining in interest and popularity. All of this by just becoming 
a member. The only expense is the small amount a member pays as dues 
which, income tax-wise, is deductible. So it is hoped every practicing lawyer 
in Kansas will come to the realization that there is some truth in the saying 
that ‘in unity there is strength.’ ”—F.C. 


LIVE CLIENT CREATES TITLE PROBLEMS 


The following brief exposition of an amusing true story about a current 
Kansas law office practice case could be expanded into an article of many 
pages, and perhaps merit the attention of our Committee on Title Standards. 

Due to the fact that the incident about to be related has not reached its 
final anticipated laborious conclusion, withholding of references to file 
numbers, names of lawyers and others involved has been requested. But, 
briefly, and in a general way, the Editor-in-Chief of your Bar Journal can 
report that the situation is this: 

Oklahoma attorneys for oil purchasers sometimes make title requirements 
that are beyond the patience of Kansas attorneys for landowners. In one 
instance, Kansas attorneys conducted extensive legal proceedings, had their 
clients execute mountainous stacks of affidavits and forms, and everyone 
relaxed in satisfaction of a job well done and in anticipation of receipt of 
the check for the accumulated oil runs. 

Not so! In due time a letter arrived from Oklahoma requiring an affidavit 
to the effect that John Doe (a fictitious name, but a very real character 
who had been a plaintiff in the proceedings) was living on September 10, 
1956 (the date of judgment). 

That did it! The Kansas attorneys carefully prepared and had John Doe 
sign on October 27, 1956, an affidavit which, after the formal portions, 
simply stated “I was living on September 10, 1956.” The affidavit was 
dutifully sent to Oklahoma with a polite covering letter and with the expec- 
tation that further requirements will be made on the basis that the affidavit 
is either self serving or was made by an interested party. 
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IN MEMORIAM—DISTRICT COURT JUDGES* 
(May 19, 1955—May 10, 1956) 


We who live in houses of clay whose foundations are in the dust are constantly 
reminded of the brevity of life and the mutability of human affairs. From that 
inexorable law that it is appointed unto all men once to die, the judiciary finds no 
exemption; for the judge shates the common fate of all, passing through nature to 
eternity. Death is certain, only its timing is uncertain, for the dread summons may 
come in the midst of busy activity upon the bench, or it may wait until the quier 
years of retirement. So in the year which has passed since we last met in annual 
session at Hutchinson, no less than seven district judges, three active and four retired, 
have been called to their eternal reward. It is fitting that we who survive should 
pause for a season of solemn reflection upon the events of the past year; to salute 
the memory of our departed brethren, to recall the hours of pleasant fellowship with 
them, to record their achievements, to praise their virtues and forget their faults; and 
to meditate for awhile upon the lessons of their example. 


Hardly had the echoes of our last meeting faded when there came the first break 
in our ranks by the death of Judge Ross C. McCormick, of Wichita, at the age of 
83 years. Judge McCormick was born near Des Moines, Iowa, on April 1, 1872, 
removing with his parents in 1878 to the neighborhood of Phillipsburg, Kansas. On 
June 21, 1906, he was admitted to the bar of this state, and in November of that 
year, he began the practice of law at Wichita. After service as assistant county 
attorney, he was elected county attorney of Sedgwick County in 1915, continuing in 
that capacity for four years. In 1932, he was elected as judge of the first division of 
the 18th Judicial District, continuing to hold that office for twenty years, until his 
retirement in 1952. He died at Lebanon, Ohio, on May 28, 1955, and was buried at 
Wichita. He is survived by two daughters and three brothers. 

It is to be regretted that efforts to secure more extensive and accurate data con- 
cerning Judge McCormick’s life have been unavailing. As we knew him from the 
meetings of this association, his colorful personality stands out vividly. Ever buoyant 
jovial and outspoken, he was always the center of an interested group. Perhaps his 
dominant trait was a profound and sincere interest in humanity, for he was more 
concerned with the human material of the litigation than with a mechanical sub- 
servience to established rules. He not only had the will, but also the courage to decide 
ex aequo et bono, as he saw the case; and if at times his judicial pronouncements failed 
of appellate approval, we may be sure that his decisions represented his independent 
conceptions of what justice required under all the circumstances. 

The hand of the grim reaper was not long stayed, for only eleven days later it 
struck again in the death of Judge Clay C. Carper, of Eureka, who passed away on 
June 8th, 1955. To our finite understandings, his death seems to be an untimely loss, 
for it occurred only five short months after Judge Carper had assumed his duties as 
judge of the first division of the 13th Judicial District. Perhaps we might have had 
some hint of his approaching dissolution, for Judge Carper was unable to attend our 
Hutchinson meeting because of the state of his health; but none of us then anticipated 
that a promising judicial career would be so soon cut short. But although Judge 


*Given at the Annual Meeting of the Kansas District Judges Association at Kansas City, Kansas, May 10, 1956. 
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Carper never attended a meeting of this association, he was known to all because 
of his prominence in the governmental history of this state. 

Clay C. Carper was born at Bennington, Ottawa County, Kansas, on September 6, 
1895. After graduating from the Minneapolis, Kansas, High School, he attended the 
University of Kansas in 1916 and 1917, his education being interrupted by his 
service in the United States Navy in World War I. After the end of the war, he 
entered the University of Kansas Law School, graduating therefrom and being ad- 
mitted to the bar in 1921. He located at Eureka, where he served four years as city 
attorney, and eight years as county attorney of Greenwood County. He served in the 
legislative sessions of 1937, 1939 and 1941, being elected as speaker pro-tem of the 
House in the 1939 session, and as speaker in the session of 1941. In December, 
1942, he again entered the naval service of his country, being discharged three years 
later with the rank of Lieutenant Commander. Returning to Eureka, he practiced 
law until in January, 1947, he became first assistant Attorney General of Kansas. He 
served in this capacity until 1949 when he became chief counsel for the Alcoholic 
Beverage Control Director. In 1955 he was appointed as District Judge. He is sur- 
vived by his wife, a daughter and two sons. Thus at age 60 was brought to a close 
a life notable for its long record of fine public service. Had he been spared, who 
knows what further outstanding service he might have rendered to the people of his 
Native state? 


The next of our number to be called hence was Judge Charles A. Magaw, of Topeka, 
who died August 20th, 1955, at the age of 83 years. Judge Magaw’s record is unique 
in that his judicial service was not performed upon the vote of the electorate, nor 
even by appointment to fill a vacancy, but by the choice of his fellow lawyers of 
the Shawnee County bar. In December, 1944, Judge George A. Kline, an active 
member of this association, became unable to carry on his work as judge of the first 
division of the Third Judicial District. At the March, 1945, term of that court, Judge 
Magaw was elected by the bar to serve that division as substitute for Judge Kline. 
Thereafter at each term for the next four years, Judge Magaw was re-elected to con- 
tinue his work as Judge pro tem. It is doubtful whether, in the whole history of this 
state, any other single individual has been called upon to substitute so continuously 
for so long a period. Surely, it speaks well for the quality of the service given by 
Judge Magaw. 

Charles A. Magaw was born near College Corner, Butler County, Ohio, on August 
15, 1872. When six years old, he removed with his parents to Jefferson County, Kan- 
sas. After completing his common school education, he attended the old Campbell 
College at Holton, and also Washburn College at Topeka. In 1897 he graduated from 
the University of Kansas Law School, and was admitted to the bar, practicing at 
Topeka. In 1911, he joined the legal staff of the Union Pacific Railroad Company at 
Topeka, and in 1917 he was transferred to the company’s legal department at Omaha, 
Nebraska. In 1936, Judge Magaw retired, being general solicitor of the railroad com- 
pany at the time. Returning to Topeka, he was associated with the Tom Doran firm 
until he was chosen judge pro tem. Because of his long and satisfactory service as 
substitute judge, the Shawnee county bar honored Judge Magaw with a resolution 
recognizing him as a regular judge of the Third District, and a fine oil portrait of 
Judge Magaw was procured and hung in the courtroom. 
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Judge Magaw never married, and left as his only surviving relative a niece, Mrs. 
Grant Ackerman, of Lincoln, Nebraska. While he was never a judge in the regular 
sense, Judge Magaw was intensely interested in his judicial work and attended regularly 
the meetings of this association. Quiet, dignified and thoughtful, the fine and unselfish 
service on the bench rendered by him after his active days were over, constitutes a 
fitting climax for a long and distinguished career. 


Perhaps a word of personal appreciation may be pardoned; for from the window 
beside the desk where this is written, one may look out across the valley to the hill- 
top farm where Judge Magaw’s parents lived out their last years, and which then 
became the home of his sister and family until they, too, were gone. In his retirement, 
it was Judge Magaw’s pride and chief interest to take over the old home place, to 
add to its acres and so to improve it that it became one of the show places in the 
community. Though his residence remained in Topeka, to Judge Magaw the Osage 
County farm was home; and in his visits to the farm, he made a host of friends in the 
community, where he was esteemed as a good neighbor, a good friend and a good man. 


Only two weeks after the death of Judge Magaw, this association was again called 
upon to mourn the loss of another old and valued member, in the death of Judge 
William K. Skinner, of Stockton. The news dispatches reporting his sudden death on 
September 4th, 1955, at the age of 71 years came as a startling shock. Judge and Mrs. 
Skinner were spending their vacation at Estes Park, Colorado; and the fatal attack 
occurred as they were returning to that place from a drive to a nearby resort. 


Judge Skinner was a native of Griggsville, Pike County, Illinois. He graduated 
from the University of Illinois Law School in 1907, and was admitted to the Kansas 
bar in 1908. He located at Stockton, where he was associated with S. N. Hawkes. He 
served three terms as County Attorney of Rooks County, and also served as city 
attorney of Stockton for many years. He was appointed judge of the 34th Judicial 
District in 1934, filling the vacancy caused by the death of Judge W. B. Ham. Judge 
Skinner remained on the bench continuously until his retirement in January, 1954, 
completing almost twenty years of service. He is survived by his wife, a son and a 
daughter. 

Judge Skinner was widely known as a skillful lawyer and as a judge of more than 
usual ability; and it fell to his lot to preside in many cases of more than ordinary 
importance. His integrity, his fairness, and his sound knowledge of the law were 
recognized by all, and he was frequently called to serve as judge pro tem in the sur- 
rounding districts. Judge Skinner was always keenly interested in this association and 
was a regular attendant at, and participant in, its meetings. His genuine friendliness 
and kindly attitude, and his wise judgment endeared him to all of us; and our meetings 
will never be quite the same without the genial personality of Bill Skinner. 


Again, on the very next day after Judge Skinner’s death, another victim was claimed 
in the death of Judge Harvey J. Emerson, of Kansas City, Kansas, formerly judge of 
the third division of the 29th Judicial District. In 1952, Judge Emerson suffered a 
severe stroke from which he never entirely recovered. In consequence thereof, he 
retired from the bench in January, 1954, lingering until he died at the Veterans Hos- 
pital at Kansas City, Missouri, on Sept. 5, 1955, at the age of 78 years. 

Judge Emerson’s life history is a splendid example of honest endeavor crowned with 
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substantial achievement; one such as is seldom to be found in other parts of the world. 
He was born at Dover, Shawnee County, Kansas, on April 22nd, 1877. At some time 
in his boyhood or youth he removed to the vicinity of the old town of Halifax, now 
known as Hessdale, in Wabaunsee County. Eighty years ago, the whole region in which 
he lived was not far removed from pioneer days. Thus in his formative days he was 
familiar with the hardships of life on the frontier. He knew what it was to be without 
those privileges which we now accept as commonplace; he knew what hard work was; 
he knew what it was to struggle for the accomplishment of worthwhile aims. These 
circumstances left an indelible mark upon Judge Emerson’s life and character. Doubt- 
less because of them he retained to the end the common touch, his familiarity with 
and sympathy for the lot of the ordinary man. 

It is interesting to trace Judge Emerson’s progress, and to see how, by hard work 
and attention to the immediate problems in hand, he lifted himself out of obscurity 
to a place of distinction, influence and honor. Judge Emerson graduated from the 
State Normal School at Emporia at the early age of 18 years. Thereafter he taught for 
ten years in the Kansas City, Kansas, schools, serving as principal of the Eugene Field 
School from 1902 to 1904, and teaching in what is now known as the Wyandotte 
High School in 1905 and 1906. While still teaching he attended night classes at the 
Kansas City School of Law, from which he graduated cum laude in 1907. Having 
been admitted to the Missouri bar, he practised in that state until he entered the military 
service in World War I; from which service he was discharged with the rank of captain. 
Thereafter he was admitted to the Kansas bar in 1921, and from 1927 to 1929, he 
served as assistant county attorney of Wyandotte County. From 1932 to 1936 he served 
as judge of the city court, and in the latter year he became judge of the district court, 
continuing to serve as such until his health failed and he retired in January, 1954, 
thus completing 18 years of service. He is survived by his wife, his daughter, and his 
brother, J. O. Emerson, a veteran member of the Wyandotte County bar. Judge Emerson 
was cited by the Russell Sage Foundation for his work against the loan shark evil. In 
his honor a scholarship fund has been established at the University of Kansas City Law 
School. Truly, his record is an inspiring one. 

In accordance with his regular custom, Judge Lawrence F. Day, of Atchison, was 
with us at Hutchinson one year ago. We were glad to greet him, for he had not been 
well and had but recently returned from the Mayo Clinic. Although somewhat palid 
of countenance, he seemed to be his usual cheerful and optimistic self; and if his 
physicians had informed him as to the malignancy which was sapping his strength, 
he gave us no hint of it. Little did we dream that he would not be with us on the 
present occasion, but on December 14th, 1955, he passed away at the age of 54 years. 
Although he had been on a liquid diet for some three weeks, he fought on, faithful to 
his trust; and on the day of his death, he had disposed of three different cases. 


Judge Day was born near Onaga, Pottawatomie County on January 26th, 1901. In 
1924 he was graduated from the University of Kansas Law School, and was admitted 
to the bar of this state. He located at Atchison, and after two years of practice, he was 
elected judge of the city court in 1926. From 1928 to 1932 he served his country 
acceptably as county attorney; and on his 33rd birthday, January 26th, 1934, he was 
appointed as Judge of the Second Judicial District to fill the vacancy caused by the. 
death of Judge W. A. Jackson. Thus at the time of his death he had completed nearly 
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22 years of service as district judge. He is survived by his wife, his brother and two 
sisters. 


Judge Day was known as a kindly, patient and helpful man, and as a close student 
of the law. You and I will be fortunate indeed if, when we are gone, we are remembered 
with the high esteem so well expressed by the fine tribute paid to Judge Day in the 
resolutions of the Atchison County bar. To those of us who knew something of the 
gallant and successful fight which he waged against deteriorating influences, he 
will ever stand as a man of great moral courage and strength. In his death, our state 
has lost a fine citizen and an able and upright judge; and we of this association have 
lost a beloved comrade and a good friend. 


Most recently of all, death came to Judge John L. Gernon, of Hiawatha. Although 
he had not been seriously ill previously, he suffered a massive cerebral hemmorrhage 
on March 27, 1956. He grew progressively weaker and passed away on April 4th, at 
the age of 59 years. 


Judge Gernon was born at Hiawatha, Brown County, Kansas, in 1896. He graduated 
from the Hiawatha High School, taught school for two years, and served in the United 
States Navy in World War I. Following his discharge from the service, he completed 
the liberal arts course at the state university, and continued his studies in the law 
school of that institution. He graduated in 1924 as a classmate of Judge Day and 
was admitted to the bar. After several years of practice at Hiawatha, he was elected 
judge of the 22nd Judicial District, continuing in that capacity until his death fourteen 
years and three months later. He is survived by his wife, his daughter and two sons. 


Probably because of his retiring nature, Judge Gernon never affiliated with this 
association and attended none of its meetings. Most of us were therefore denied the 
privilege of any acquaintance with him. It is said of him that he was dignified, quiet 
and reserved, not being inclined to mix freely with others. Such was the habit of his 
life, and it is not for us to criticise this inherent trait of character; but we cannot but 
feel that we are poorer because of lack of opportunity to know Judge Gernon better. 


Such is the record of our honored dead of the past twelve months. It is a splendid 
record for it represents a combined total of more than a century on the bench, to which 
must be added another three-quarters of a century in other forms of public service as 
teachers, soldiers and sailors, legislators and as the legal representatives of the state and 
its agencies. But this is not all, for there must also be added the years of unselfish 
unofficial participation in civic affairs and as trusted counsellors in the practice of law. 
While we mourn the passing of our brethren, we take an honest pride in their fine 
record of accomplishment, and in that record we find a source of hope, of inspiration 
and encouragement as we return to the daily round of our judicial duties. 


Let us then, reverently, call again the roll of our immortal dead who live again: 
McCormick, Carper, Magaw, Skinner, Emerson, Day, Gernon—outstanding citizens, kind 
friends, fine lawyers, able judges, good men, all. Though they are dead, they yet speak 
to us, for our hearts are warmed by their memory, and our lives have been made richer 
and fuller by our contacts with them. Verily, they now rest from their labors, and their 
works do follow them. 
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Address communications to Franklin Cerrick, Third Floor, Statehouse, Topeka, Kenses 


SECOND SURVEY OF KANSAS LAW ANNOUNCED* 
By ToM PAYNE, Editor-in-Chief 
University of Kansas Law Review 


The Kansas Law Review would like to take this opportunity to announce the publi- 
cation of a second “Survey of Kansas Law.” Last year’s survey was well received, and 
we have therefore decided to make it an annual publication. This survey, as was the 
first survey, will be authored by the faculty members of the Kansas and Washburn 
Law Schools, and by members of the Kansas Bar. 


It is our purpose to include all noteworthy cases from July, 1955, to July, 1956, to 
incorporate them into the body of law already existing, and to define their implications 
on future decisions. 


We are anxious to submit this notice of publication before all those members of 
the bar. The survey may be purchased for $2.00, and will be available around De- 
cember, 1956. A full year’s subscription to the Kansas Law Review, including the 
survey, is priced at $3.50. 


The following subjects will be reviewed in the December Survey: 


I. PROPERTY B. Contracts, Bills and Notes, and Sales 

A. Oil and Gas C. Business Associations 
B. Real Property and Future Interests D. Debtor-Creditor Law 
C. Administration of Estates 

(Wills, Trusts and Probate) v. ae Sew 
D. Personal Property V. TORTS AND WORKMEN'S 

Il. PUBLIC LAW COMPENSATION 
A, Guntesieed Lew VI. PRACTICE AND PROCEDURE 
B. Administrative Law A. Civil Practice 
C. Municiga Conpemitons B. Criminal Law and Procedure 
> ae C. Evidence 
E. Labor Law 
Ill. COMMERCIAL LAW VIL TABLE OF CASES 

A. Insurance VII TABLE OF STATUTES 





*Announcement of ‘First Survey,” see May, 1955, Kansas Bar Journal (Vol. XXIII, No. 4, p. 382). 
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MOREAU TO RETIRE AS LAW SCHOOL DEAN 


| pwnage J. MOREAU has asked the University of Kansas to relieve him of his 

duties as Dean of its Law School by July 1, 1957. The announcement was made in 
a release from the Kansas University News Bureau, dated October 16, 1956. It was 
indicated that Dean Moreau desires to devote more of his time to teaching law, legal 
writing and research. 


Moreau has been Dean of the School of Law at the University of Kansas since 1937, 
* + and Professor of Law for 27 years. 


After the Journal of the Bar Association 
of the State of Kansas was established in 
1932, he became a faculty editor for con- 
tributions to this publication from the stu- 
dents and professors of the University of 
Kansas Law School. Since 1942, he has been 
a member of the Board of Editors of the 
Bar Journal. In 1952, he broadened the out- 
let for legal writing with the establishment 
of the quarterly University of Kansas Law 
Review. 

Dean Moreau has in recent years organ- 
ized postgraduate institutes on traffic law, 
commercial codes, property law, adminis- 
trative law, criminal responsibility, and this 
year on water rights. 

Dean Moreau has brought several emi- 
ment persons to the campus for the Judge 
N. T. Stephens lectures in law. These have 

resulted in the publication of four books. 
ny A native of Wisconsin, Dean Moreau 
earned Ph.B. and bachelor of laws degrees from the University of Wisconsin, the latter 
in 1924. He practiced for three years in Madison, Wisconsin, and in 1927 became as- 
sistant professor of law at the University of Idaho. In 1929 he was called to Kansas 
University as full professor and in 1937 he succeeded the late William L. Burdick as 
dean. His special fields are torts, creditors’ rights and corporation law. 

Dean Moreau was a member of the Kansas Bar Association committee that drafted 
the corporation code of Kansas, passed by the legislature in 1939. His commentary on 
that code is now used by the corporation committee of the American Bar Association 
in Chicago. 

During World War II, Dean Moreau was a compliance commissioner for the War 
Production Board, handling about a hundred cases and writing more than 80 opinions. 
More recently he has been a hearing commissioner for the National Production Au- 
thority for the 4-state area. 

He is the author of a book on “Cases and Materials on Medical Law,” of numerous 


shorter articles, and is co-author of “Kansas Practice and Methods,” which will be pub- 
lished this winter. 
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COMMENT 


GOVERNMENT RESPONSIBILITY—A NEED FOR 
STATUTORY REFORM 
By JAMES E. WHEAT 
The typical citizen of Kansas is likely to believe that he has protection from injurious 
state action. He looks to both the federal and state constitutions as his guardians. Of 


course, to some extent his belief is well founded, but important gaps exist. The area 
under consideration here is what measure of relief exists for the citizen who has been 


*This section is written by members of the Editorial Board of the University of KANSAS LAW REVIEW. 
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mangled by the negligent or erroneous operation of the machinery of state government. 
Mangling may occur from torts committed by agents of the state or from the refusal 
of the state to recognize and fulfill its contractual liability. Despite the multitude of 
voices which have protested against this anachronistic evil, our own state has made 
little progress. The problem is not one of diminishing importance. The increase in the 
volume and variety of governmental activities at all levels has made the problem more 
urgent. The basis of the problem stems from the permeation of the maxim “The King 
can do no wrong” into our modern concepts of government. 


I 


This maxim developed in England at a time when the divine right of kings was a 
hard fact of everyday life instead of the ludicrous concept it is today. As this political 
concept placed absolute sovereignty in the king, it was obviously futile for a court to 
hold the king responsible. Sovereignty is power beyond dispute, and whatever the 
sovereign directed was the law his judicial agents were to enforce. This could be at his 
mere caprice and was not hindered by an ex post facto restraint. This immunity of the 
king has remained a solely personal privilege. 


The common law courts were not unaware that the individual had been wronged 
and needed some form of protection. In this regard two important cases arose. Although 
the court could not reach the sovereign, they did the next best thing in reaching for his 
agent. Thus, no servant of the crown could avoid legal liability by pleading obedience 
to the command of the sovereign.! Liability of an officer of the government for conduct 
actionable at common law was founded in Entick v. Carrington.2 The established 
principles of law declared the legal consequences between the official and the individual. 
His injuring conduct is declared to be illegal, and this aborts the claim of immunity. 
The battleground in this case was between the need for agents to carry out the purpose 
of government and the established principles of law. The argument that a power con- 
sidered in the interest of the government was superior to the general law was rejected. 
The result is that the mangling by the official is a legal wrong which results in actionable 
conduct. The distinction between injury by the government and by others was repudiated. 
A cure was achieved, and the injury no longer is without remedy. The highest agency 
next to the sovereign was held to respond and made to repair. 


II 


The failure of the courts to distinguish between the makeup of our system of govern- 
ment from that existing in England caused the maxim to be adopted in the United 
States. No provision to this effect is found in the constitution and it must be regarded 
as judge made law. “It is not easy to appreciate its application in the United States, 
where the location of sovereignty—undivided sovereignty, as orthodox theory demands 
—is a difficult undertaking. It is beyond doubt that the Executive in the United States 
is not historically the sovereign, and the legislature, which is perhaps the depository of 
the widest powers, is restrained by constitutional limitations. The federal government 
is one of delegated powers and the states are not sovereign, according to the Constitution, 
as demonstrated forcibly by the Civil War and the resulting Constitutional Amendments. 


1. Case of Earl Danby, 19 St. Tr. 1030, 95 Eng. Rep. 807 (1765). 
11 a a 599 (1679). 
this cagliey theory of Sovereign immunity, an immuni originally personal to the 
be applied ta the Untea States is one of the mysteries of evolution.” , Governmental Liability, Kit S555.° 
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That brings us to the only remaining alternative, that sovereignty resides in the American 
electorate or the people.”4 Our government is not the creator, but the created. The 
concept of popular sovereignty has two concommitant purposes, to protect the individual 
by government, and to protect the individual from government. Indeed, the prime 
motive in establishing our form of government is because we knew he king could do 
wrong. 


One of the first problems to face the Supreme Court of the United States is the one 
we afe now pursuing. An action was brought in federal jurisdiction against a state by 
an individual of another state. The defendant refused to appear on the merits, and 
claimed no liability to such an action because it was a sovereign state.> Mr. Chief 
Justice Jay rendered the opinion and clearly held that the state was subject to suit.® 
The opinion discloses that the purpose of our scheme of government was to eliminate 
the immunity found in the English system. Because of the eloquence and thoroughness 
of the dissent we are assured that the court’s attention was fixed on the issue. Notwith- 
standing the authority of this case, the courts generally seemed to adopt the dissent 
without discussion.’ The maxim has now become deeply rooted in the law of both 
state and nation. Apparently because of the sanctity of ancient legalisms the courts 
continue to pay homage to this notorious maxim. Even such an eloquent “liberal” as 
Justice Holmes thought that “... [A] sovereign is exempt from suit . .. on the . 
ground that there can be no legal right as against the authority that makes the law on 
which the right depends.”® 


Ill 


During the growth period of sovereign immunity and the liability of public officials 
for their misconduct, another important concept arose, a concept which also has become 
fundamental in the law. “. . . Judges of courts . . . are not liable for their judicial acts, 
even when such acts are in excess of their jurisdiction, and are alleged to have been done 
maliciously or corruptly.”? Thus, the judges long have thought that although most 
government officials cannot carry out his official duties with immunity, a judge is at a 
level where public policy dictates freedom from liability. The reason is that “liability to 
answer to everyone who might feel himself aggrieved by the action of the judge would be 
inconsistent with the possession of this freedom [to act on his own convictions without 
fear of personal consequences] and would destroy that independence without which no 
judiciary can be either respectable or useful . . . it would establish the weakness of 
judicial authority in degrading responsibility.”!° It is deemed more important that a 
judge should have complete freedom of decision than for the injured individual to 





4. Borchard, Government Liability in Tort, 34 Yale L. Rev. 1, 4 (1924-25). 

5. Chisholm v. ia, 2 U.S. (2 Dall.) 419 (1793). 

6. The decision ited in 4 almost immediate “gy th Amendment. For a description of this 

result, see New Hampshire v. Louisiana, 108 U.S. 76, 88 (i883) It should be noted that the passage of 
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when Rr was commenced against a state by an individual of another state. 

7. Hans v. Louisiana, 134 U.S. (1890), But in United States v. Langford, 101 U.S. 341, 343 (1879). 

the court said, Se do aus ontemgel chan citer tp soluamap 0 Os gouenmen of the Ua ised Scares, oF of 

. or of any of their officers, the maxim has any legal existence in thi 

8. Kawangoakoa v. Polyblank, 205 U.S. 349, 353 (1907). The statement seems to donoen Gar that in  § 
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have redress against the judge. The result is that in this phase of governmental injury 
to an individual there is no legal remedy available, not even the ill-suited liability of the 
actor himself. The concept of judicial immunity has been endorsed by the Kansas court.!! 


The duality of the philosophy towards different types of government officers con- 
tinued until the judges began to see that others might also be exempted under the same 
policy.12 Freedom of judgment is a vital phase of many governmental decisions. Kansas 
has concurred in the theory of extending immunity to executive officers. In Hicks v. 
Davis,!3 the court held that the state auditor was not liable for errors in the perform- 
ance of duties involving discretion and judgment unless malice could be proved. 


Not all of the officers of government have achieved the nobility of freedom from 
liability. Thus in a recent case, it was held that a conservation officer, acting in good 
faith, is responsible for shooting dogs pursuant to an unconstitutional statute.'4 The 
fact that the statute was not declared unconstitutional until the instant trial was of no 
avail. Apparently, the theory here is that the conservation officer is supposed to know 
more about law than the enacting legislators and the governor. Health officers have 
been held liable for destroying a horse their investigation showed to be affected with 
glanders.15 With this type case on the books, acting quickly to prevent the spread of 
disease becomes a hazardous undertaking for the officer involved.! Burdens such as 
these should be borne by the entity involved and not a good faith officer. 

As a result of such legal developments, the burden of paying for governmental errors 
will rest on the shoulders of either the plaintiff or some humble public official. Of 
course, even if the plaintiff wins a suit against a public official, the judgment is likely to 
be execution proof. If this proves true, there are no other assets to which the plaintiff 
may turn. He can not look to superior officers of the subordinate. Superior officers 
are not liable for their subordinate’s torts unless they directed or personally co-operated 
in the subordinate’s acts or failed to use ordinary care in exercising power to appoint 
such subordinates.!? In other words, the doctrine of Respondeat Superior has no appli- 
cation between an official and his subordinates.1® Why it is not applicable never has 
been sufficiently explained. 


IV 


Adherence to sovereign immunity has produced such esoteric decisions that the 
courts themselves have been drowned in a sea of sophistry. The courts did not desire to 
turn a completely deaf ear to the mangled individual, and as they were unwilling to 
overrule what they considered as binding precedent, they developed fictions designed to 
give the appearance of immutability. 

For threatened injury, instead of the real thing, an equitable remedy was made avail- 
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Grego Biddle, 197 B24 579 witrOy cert. denied, 339 U.S. 949 (1950); 
heads, v. Wood, 9 i Food 211 (PS 937); subordinate bureau ch iefs, aud v. Ainsworth, 
Cisse 166 1904); city managers and building inspectors, White v. Brinkman, 23 Cal.App.2d 307, 73 P.2d 254 
13. 100 Kan 4, 163 P. 779 (1917). 
> oe % Costello, re ay: Sie 1955 
Horton, 152 Mass. 26 N.E. doo (1891); Lowe v. Conroy, 120 Wis. 151, 97 N.W. 942 
(1904) ae Sloate, 19 N.J. ice 481, 21 A.2d. 319 (Dist. Ct. 1941). 
6. 1 pay with large _ induces fear to enforce the Law.” Borchard, Government Liability in Tort, 


34 Yale L. Rev. 1, 8. (1934- 
17. Seaton . Pierce, 32 Cat 2d 226, 138 P.2d 12 (1943). 
as*; Ps ae v. Olson, 42 Cal.App. 2d 449, 190 P.2d 8, (1941); Rich v. Warren, 123 F.2d 198 (6th 














UNIVERSITY OF KANSAS SCHOOL OF LAW 187 


able. Mandamus and injunction have provided means whereby an individual can pre- 
vent the government from taking or retaining his property. The process works in this 
manner. Suppose the plaintiff sues the Secretary of Interior and claims that the Secretary 
is acting arbitrarily in failing to grant plaintiff title to land he claims by virtue of cer- 
tain scrip.19 The court first must decide whether or not it has jurisdiction, but, in order 
to decide the question of jurisdiction, the ultimate issue has to be resolved. If the court 
finds that the Secretary is not acting arbitrarily but within the confines of the delegated 
power of a constitutional statute, the suit is one against the government and will be dis- 
missed. However, if the Secretary is deemed to be acting ultra vires or under an uncon- 
stitutional statute, “. . . the tort becomes the officer’s individual responsibility, and the 
government is not held to have sufficient interest in the controversy to be a necessary 
party.”29 By such a subtle distinction in form, the court has allowed, in substance, a 
suit against the government. It is indisputable that the government is the real party in 
interest and will be affected by the results of the suit. The public official is not taking 
property for his own behalf, but is acting in the name and for the benefit of his prin- 
cipal, the government. If the public officials are unable to act, the hands of the govern- 
ment are effectively tied. The better view, in this type of government tort, would be to 
allow the suit simply because the government is depriving the plaintiff of property 
without due process of law. Indeed, if such suits are not allowed, how will the plaintiff 
be able to protect his constitutional rights??! 

The federal court has provided equitable relief when a state has taken property with- 
out due process. The federal cases are, to some extent, confusing. This is due to the 
supposed conflict between the contract clause, and the 11th and 14th amendments.?? 
There is no clear rule to be derived from the cases, but, in general, it may be said that 
the court attempts to ascertain whether the state will be affected and where the real 
adverse interest lies.23 Suits for specific performance,?4 to obtain property to which 


the state claims title,25 and to obtain money from the state treasury?® will not be allowed. 
The distinctions between what is and what is not a suit against the state also has 


plagued the Kansas court. A mandamus proceeding to obtain a return of inheritance 
taxes paid under protest has been allowed as not being against the state but against 
the treasurer.2”7 The important element in this case was the fact that the treasurer 
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had not earmarked the plaintiff's payment as part of the general fund, but had main- 
tained a special fund.28 As such, it is said that there will be no diminution of state 
property if the treasurer is required to return the unauthorized exaction. If the public 
official has turned the money over to the general fund, there is no remedy. Thus, 
mandamus was denied in Hyre v. Sullivan?? because the public official had returned the 
appropriation for the plaintiff's salary to the general fund.>° The distinctions maintained 
in these cases are not substantial and result in alleviating damage in a haphazard manner. 


Vv 


The immunity which attached to the state also was found to apply to lesser political 
bodies within the state. The doctrine of county immunity apparently found its first 
foothold in the early Massachusetts case of Mover v. Leicesler.3! Not all of the functions 
of these governmental units have been able to hide under the immunity shield. The 
approach of the states has been to find liability if the particular governmental unit is 
operating in a ministerial rather than a governmental capacity. Kansas has held that 
a municipal corporation is performing a ministerial duty in maintaining a fire station, 
and is liable to an employee for failure to provide him with a proper place to work.52 
On the other side, the municipal corporation is acting in a governmental capacity by 
operating a swimming pool,>? maintaining a pesthouse for the isolation of smallpox 
patients,>4 and keeping a zoological garden in a public park.5> Even when a municipal 
corporation is operating in its governmental capacity, such unwarranted use of property 
as to constitute a public nuisance is actionable.*® 


In the absence of a specific statute, there is no liability for defective bridges or high- 
ways by a county>” or a township,>® but a city is liable.>9 That is, although a city has 
immunity for its governmental functions,4° an exception is made for public streets. 
The reason for this distinction has been stated to be because a township and county 
are quasi-corporate bodies whereas a city is a true corporation.4! Texas advanced the 
theory that the difference between counties and cities is that the latter are voluntarily 
incorporated.42 This entire section of the law is enmeshed in artificialities and unreal 
distinctions. A recent case refused to consider this type of case as analogous because 


“jt would thus push the courts into the ‘governmental’-‘non-governmental’ quagmire that 
has long plagued the law of municipal corporations. A comparative study of the cases 
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in the forty-eight states will disclose an irreconcilable conflict. More than that, the 
decisions in each of the states are disharmonious and disclose the inevitable chaos when 
courts try to apply a rule of law that is inherently unsound. The fact of the matter is 
that the theory whereby municipalities are made amenable to liability is an endeavor, 
however awkward and contradictory, to escape from the basic historical doctrine of 
sovereign immunity.”43 To eliminate chaos we first must eradicate its patron saint— 
sovereign immunity. 


VI 


The harshness of the sovereign immunity rule has forced many legislatures to enact 
legislation abrogating the doctrine in some degree. Kansas has made only piecemeal 
legislation in giving general relief and has left the bulk of the relief in the hands of the 
Claims and Accounts Committee of the Senate and House. 


Probably the most sweeping Kansas law concerns the liability for defects in state 
and county highways, bridges, and culverts. Kan. GS. 1949, 68-419 provides that any 
person who is injured by a defect in a state highway may collect damages by a direct 
suit against the State Highway Commission if: (1) the State Highway Commission has 
notice of the defect five days prior to the time of the accident, (2) notice that the 
injury has been incurred is given within 90 days, and (3) a suit is commenced within 
two years. Kan. GS. 1949, 68-301 contains similar provisions applicable to county 
roads and provides for suits against county commissioners. The legislation has not 
received liberal interpretation and the court has regarded it as legislation in derogation 
of the common law and to be strictly construed.44 


The State Highway Commission has been held free from liability for general negli- 
gence and responsible only for the breech of a statutory duty.4> In the absence of an 
affirmative duty, there can be no liability. The Commission does not have a duty to 
install warning signs of highway defects, but it will be liable for the existence of the 
defect.46 A defect is the “condition of a highway which renders it dangerous for the 
public traveling over it. . . .”47 


Statutes now provide that municipal corporations*® and such state agencies as the 
State Highway Commission‘? have the power “to sue and be sued.” Although the 
language is broad enough to include tort claims, this has not been the result. Relief is 
limited to claims on contract. 


In direct contrast to the normal view of sovereign immunity, even where negligence 
is present, are the mob violence statutes. The Kansas statute is broad in nature and has 
received a liberal interpretation.°° The liberal treatment could be due to the fact that 
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such statutes date back to 1285. The purpose of such statutes is “the prevention and 
suppression of the operation of self-constituted groups, by whatever name, which form 
and assemble for the purpose of inflicting punishment upon those whom they conceive 
to have been guilty of conduct offensive to them, and which should in some manner 
receive punishment, or for the purpose of intimidating and compelling action and con- 
duct in accordance with the view of the intimidators.”>! A sanction is imposed on the 
citizens of a community when they participate in or allow the mob to arise. A mob, in 
effect, challenges the right of the community to the exclusive right to enforce law.>? 
The theory is that if the citizens, especially the taxpaying citizens, can be made to realize 
that their government will be liable for their mob actions, there will be less mob 
violence. How many riots such statutes have prevented, because the citizens realized 
this, is problematical. The value in such statutes is that the city government is extremely 
alert to prevent such occurrences. This has real virtue. It provides the public official 
with an incentive toward the exercise of diligence. This is diametrically opposed to the 
usual suit against the government where the government “can exert an unctuous per- 
suasiveness [of no liability] because it can clothe official carelessness with a public 
interest.” 


The outstanding provision of mob violence statutes is that negligence is not a neces- 
sary element.>4 Actually, as far as the city government is concerned, it is liability with- 
out fault. The fault lies with the people themselves, and it is the people, through their 
government, who must pay. The view could be taken that we know such situations are 
going to occur and, when they do, we want the harm resulting to be spread over all the 
members of the community. 


The latest legislative attempt to cure the inherent evil in sovereign immunity is the 
state authorization for municipalities to procure automobile liability insurance. Purchase 
ot the insurance seems to amount to a waiver of immunity to suit.°> The waiver is only 
to the extent of the insurance coverage. Although the legislation is sound, it amounts 
to the partial damming of a tributary while the main stream rolls merrily on. 


VII 


In most instances the legal remedies of the plaintiff, if any, are quickly exhausted. 
The Kansas court has constantly referred the disgruntled claimant to the legislature, and 
the legislature remains the only place where his wounds may be soothed. The Claims 
and Accounts Committee of the Kansas Senate and House is saddled with the job of 
sifting the variety of claims. Approved claims must then be voted on, as line items in 
an appropriation bill, by the members of both houses. Relief, which almost everyone 
will admit the claimant deserves, has at last been achieved. The question is whether 


relief in this manner meets the fundamental test of sound policy. 

The first defect in the soundness of legislative relief is that it is not only extra-legal 
but illegal. The grant of funds to an individual because of a specific injury is special 
legislation, and special legislation is expressly declared unconstitutional. The Constitution 
of Kansas, Art. 2, Sect. 3, provides that: “All laws of a general nature shall have a uni- 
Lexa v. Smunt, 123 Ohio St. 510,513-514, 176 NE. 82,84 (1931). 
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form operation throughout the state; and in all cases where a general law can be made 
applicable, no special law shall be enacted... .” As laws of a general nature could be 
made applicable to satisfy such claims, the special appropriation must be held violative 
of the Kansas Constitution. There are no Kansas cases directly in point, but other states, 
which have a prohibition against special legislation, have reached this result. Texas has 
held that a resolution allowing special suits against the state are unconstitutional 
attempts to assume responsibility for torts committed prior to the resolution because 
such claims were not provided for under pre-existing law.>° An attempt by the California 
legislature to make amends for a prison official's tortious conduct towards a prisoner 
was declared an unconstitutional “gift” to a private individual.>7 

Leaving relief to the legislature has faults other than legal ones. A primary one is 
that relief by the legislature sounds in politics. The desire of a legislator to be able to 
dispense with a few “favors” for local voters is a fact which may be of some influence. 
Even though our legislators may not have abused this method of relief, the invitation 
is there. Confinement of relief to committee hearings does not have the virtues appen- 
dant to a public trial. The openness of the trial insures the validity of the claim. 

It would seem that the legislator would desire to be relieved of the onerous burden 
of examining such claims. The method is inefficent and involves the unnecessary waste 
of time.°® The length of the legislative session is short enough without asking the 
legislator to spend additional time determining whether John Doe is entitled to a gaso- 
line tax refund. The amount of legislation which must be considered is increasing in 
scope and perplexity. There is a sufficient amount to keep the most conscientious legis- 
lator working at maximum performance. To let such valuable time be squandered on 
matters which could be more expeditiously handled elsewhere is detrimental to the 
public interest. 


One of the merits of a judicial trial is that all allusions that the award is a gift are 
dispelled. Relief to a claimant should not be given by mere whim but should be given 
by prearranged standards. Whenever standards are set that a claimant must meet, a 
judicial tribunal is the proper place for the claimant's qualifications to be determined. 
The legislature is not created with such a purpose in mind. Its structure does not 
facilitate the engaging in what is inherently the work of the judiciary. The legislature 
can specify definite standards by which relief can be assurred to all who can meet the 
provisions. The injured party will have a right which can be judicially enforced instead 
of depending on legislative grace. This is the sound process of government under law. 


It would seem that we are considering claims which should be made rights. This is 
apparent when we consider the position of a contract claimant. The government has 
promised the claimant the benefit ensuing from the government's performance, but 
when the claimant attempts to enforce his contract, the government enters the spurious 
defense of nonsuability. Such a plea cannot be made with grace. All parties to a contract 
should have the right to have a court decide which party is in error. The disagreement 
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between the claimant and the government should not be decided on who has the most 
power, but on who has the right. Because the state is not liable for contracts that were 
not authorized, it is impossible to find that an unfair burden would be placed on the 
state. 


Sound policy indicates that tort claims also should be considered as rights. It is ele- 
mental that every injury is not actionable. Accident, consent, and assumption of risk 
are some of the defenses which may defeat a claim for injury. In deciding the virtues of 
the plaintiff's claim, the courts and legislators must determine whether society will be 
better served by leaving the injury where it has fallen or by shifting it back to its 
origin. One of the purposes of society is to determine when one must be responsible 
for the consequences of his acts. When we consider the liability of the state for torts, 
the important element remains: will society be benefited? Holding the government re- 
sponsible would seem to have the same merits as holding the individual responsible.>? 
A good faith government should admit the same standards of law that it applies to 
individuals. 

In this connection the recent case of Noel v. Menninger Foundation® is analogous. 
Prior to this case, nonprofit charities were freed from tort responsibility.©! The reason 
given was that charities were of such benefit to society that there should not be any 
burden forced upon charities which might discourage their activities. The Noel case 
held that there had been a change of conditions and social philosophy since the adoption 
of the former rule. The reasons for the new ruling are: (1) The hardships and burdens 
of charities have ceased; (2) Charities own vast properties; (3) Charities may purchase 
insurance for protection; (4) Sound social policy requires charities, like other entities, 
to pay for their negligence. The same reasoning may be applied to the government. 
Yesterday, the government was mainly a volunteer fire department, but today, the gov- 
ernment is an immense institution with vast assets under its control. Immunity from 
suit is no longer necessary for the state to be able to survive. There seems to be no 
reason why the activities of the state should not be conducted by the same standards 
of fair play as nonprofit charities. Society would benefit from the transition of an irre- 
sponsible to a responsible government. 


Most of the countries of Western Europe, even those who are non-democratic, pro- 
vide for a reasonable government. When a democracy fails to provide similar relief, 
something is wrong with our social concepts. “It is certainly not in accord with American 
democracy to permit the state to take private property by other than legal means and 
then to defend itself by a plea of nonsuability.”°2 


Vill 


The proof that Kansas needs enlightened legislation in this field is indicated by a 
glance at what the federal government and other states have done to correct some of the 
harshness emanating from the imbedding of sovereign immunity into modern legal 
thinking. The Federal Tort Claims Act is both a prominent and recent example of 
progress. Although the authors of the Federal Tort Claims Act restricted liability to 
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where the plaintiff can show a “negligent or wrongful act or omission of any employee 
... acting within the scope of his employment”? and that the act was not the mere 
abuse of a discretionary function,S4 such limitations are not found in many federal 
statutes covering special areas. Some of the more important of these are the Military 
Claims Act,S> Foreign Claims Act,®* Coast Guard Act,§7 and the Naval Vessels Act,§® 
The basis of governmental liability under the latter acts is very broad, and in the Naval 
Vessels Act is almost completely submissive. The important element to consider about 
these federal statutes is that some of them have been in existence for a good number of 
years. Congress has not shown any inclination to withdraw the relief, but has, on the 
contrary, continued to broaden the scope of liability. In other words, the submission of 
a popular sovereign to suit is not only sound in theory, but it works in practice. 


New York, like the federal government, has had the time and the wealth of experi- 
ence with suits against the state to realize how beneficial the practice can be. The history 
of New York's tangle with sovereign immunity is long and varied. In 1874 the legis- 
lative abuse of compensating private claims led to a constitutional prohibition against 
legislative audit and allowance.®? This resulted in the creation of a Board of Audit in 
1876, which was abolished and replaced by a Board of Claims in 1883. This was in turn 
abolished with the end result being the establishment of the court of Claims in 1920.7° 
The latter was established as a court of record, but being a legislative court, its existence, 
membership, and jurisdiction was determined by legislative enactment. The next move- 
ment came when a resolution was passed by the legislature to establish the Court of 
Claims as a constitutional court. This was submitted to the people for approval and, 
being passed the required second time on November 8, 1949, became effective January 
1, 1950.7! It provided for six judges to be appointed by the Governor and approved by 
the Senate for a term of nine years.72 


The New York Court of Claims Act provides that “The state hereby waives its 
immunity from liability and action and hereby assumes liability and consents to have the 
same rules of law as applied . . . against individuals or corporations. . . .”73 Examples 


of the liberality of relief in New York may be found in Foley v. State74 and Bernadine v. 
City of New York.75 Even where liability has not been expressly waived (acts of a 


judge in his judicial capacity) the legislature may provide relief by passing a special 
statute giving the Court of Claims jurisdiction to audit the particular claim.7© This is 
not in violation of the constitutional prohibition of legislative auditing and allowance 
of private claims. The practice of imposing the duty on the Court of Claims to audit 
otherwise nonsuable claims is standard procedure.’7 


With New York as the leader, other states have types of relief as numerous as the 





63. 28 U.S.C. sec. 1346(b) (1952). 

64. 28 U.S.C. sec. 2680(a) (1952). 

65. 57 Seat. 372 (1943). 

66. 55 Stat. 880 (1942). 

67. 14 U.S.C. secs. 645-47 (1952). 

68. 42 Stat. 1066 (1922), cf. 34 U.S.C. 600 (1952). 


69. N.Y. . Art. III, sec. 19. 

70. N.Y. Laws 1920, c. 922. 

33: This was secend changed Pe peta ter 63 dges. N. Y. Laws 1956. 415 
i is was recen| to provi judges. N. Y. Laws e » 

73. N.Y. Court of Claims Act. sec. 8. 

74. 294 N.Y. 275, 62 N.E.2d 69 (1945) 

75. 294 N.Y. 361, 62 N.E.2d 604 (1945) 

76. Campbell v. State 62 N.Y.S.2d 638, 186 Misc. 6 
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states themselves. Maryland,’® Mississippi,’? Missouri,8° Nevada,8! Texas,8? and Wyom- 
ing®> offer almost no relief. A slight attempt to aid plaintiffs is found in the statutes 
of Colorado,84 Delaware,®> Florida,8° Georgia,87 Idaho,8* Indiana®9 Nebraska,2° New 
Hampshire,?! New Jersey,22 New Mexico,93 North Dakota,94 Pennsylvania> Ver- 
mont,*® Virginia,’ and Washington.9® Considerable effort has been expended in Con- 
necticut,2? Louisiana,!°° Maine,!°! Massasschusetts,!°2 Michigan,!°3 Montana,104 
Oregon,!95 South Carolina,!°° South Dakota,!°7 and Utah.18 As a result, there is a 
substantial measure of relief. Alabama,!°9 Arizona,!!° Arkansas,!11 California,!12 
Illinois,!!3 Iowa,!!4 Kentucky,!!5 Minnesota,!16 North Carolina,!17 Ohio,118 Okla- 





78. a Ann. Code art. ~ sore 4 oe id. art. 101, sec. 32. 

79. Miss. Const. art. III, see State Highway Commission v. McClendon, 212 Miss. 18, 53 So.2d 
35 Riosi): Miss. Code Ann. a. 4387. 89 Cro 

80. Mo. Const. Art. IV, sec. 22. Mov. Rev. Stat. Secs. 33.120, 33.130, 33.170 (1949); id. sec. 287.090. 

81. Nev. Const. Art. IV, sec 22; id.Art. V, sec. 21. 

82. Tex. Civ. Stat. Ann. art. 6166210 (Vernon 1949) ; id. art. 6674. 

i Wyo. Const. Art. 1, sec. 8. Wyo. Comp. Stat. Ann. sec 48-101 brig 1953). 

Colo. Stat. Ann. c. 153, sec. 25 (1949); 2 Colo. Stat. Ann. c. 3, sec. 12(a) (1935); Colo. Stat. Ann. c. 

97 sec. 287(a) (1952). See Alfred v. Esser, 91 Colo. 466, 15 P.2d jid (1932). 

85. Del. Const Art. 1, sec. 9. Del. Code Ann. tit. 14, sec. 2904 (1935); id. tit. 21, sec. 4101. See Del. 
Laws 1953 c. 154. 

86. Fla. Stat. Ann. sec. 17.03 (West 1943); id. sec. 234.03, id. sec. 240.28. See State Road Departmen 
Tharp, 146 Fla. 745, 1 S28 868 (1941), and Avon Park v. Giddens, 158 Fla. 130, 27 So.2d 825 (1946). 

87. Ga. Code Ann, secs. 95-1710, 95-1001 (Harrison 1937); id. secs. 32-429, 32-431. 

88. Idaho Const. Art. IV, sec. 18, Art. V, sec. 10. Idaho Code Ann. secs. 67-1008, 67-2001 et seq. (1947); 
id. sec. 33-801(16). 

89. Ind. Const. Art. IV, sec. 24. Ind. Stat. Ann. sec. 4-1501 (Burns 1946); id. sec. 40-1218. 
‘ _. Neb. Const. Art. V, sec. 22; id. Art. VIII, sec. 21. Nev. Rev. Stat. Ann sec. 24-324 (1948); id secs. 
8-1 

91. N.H. Laws 1951 c. 243; N.H. Laws 1953 c. 83; N.H. Rev. Laws c. 105, secs. 1-18 (1942). 

92. N.J. Stat. Ann. secs. 2A:48-1 through 2A:48-8 (West 1953); id. sec. 34:15- 43; id. 32:1-162. 

93. N.M. Stat. Ann. secs. 68-1108, 68-1109 (1941). 

94. N.D. Const. An. eet sec. 22. N.D. Rev. Code sec. 39-0108 (1953); id. secs. 12-5701 

95. Pa. Const. Art. I 11. Pa, Stat, Ann, tit. 71, sec. 634; id. tit. 75, ym 212; id. tit. 24, 4 7-774. 

96. Vt. Rev. Stat. secs. $5227. 30 (1947). Ve. Laws’ ave. no. 243, sec. 


97. Va. Code Ann. sec. 8-752 (1950); id. sec. 15-714 
Wash. Const. Art. II, sec. 26. Wash. Rev. Code sec. 4.92.010 (1951); id. sec. 44-16.180; id. secs. 


98. 
47.60. os et a 

99. Gen. Stat. sec. 8297 (1949); id. sec. 2201, as amended, sec. 964c (Cum 1953); id. 
seo 9794" id. a as amended, sec. 957c (Cum. Supp. 1953); id. sec. 674, as amended, sec. 210c (Cum. Supp. 


= id. sec. 
La. Const, sec, 2; id. Art. III, sec. 35 (1921), as amended in 1946. See Martin v. State, 206 La. 
1032, 918 So.2d g13(1953). 
= Me. Resolves 1949, c. 199. Me. Rev. Stat. c. 84, secs. 88-89, sec. 156 as amended (1944); id. c. 20, 
sec. 16. 
102. a Laws Ann. c. 258, sec. 104 (Mickie 1933). Mass. Ann. Laws c. 12 sec. 3A (1952), id. c. 12, 
secs. “ 
103. Mich. Const. Art. VII 4 (1850); id. Art. VI, sec. 20 (1908). Mich. Stat. Ann. secs, 27; 3548(1)- 
(25) (Callaghan mee. 1933)" “Mich. Pub. Acts 1943, No. 237; id, 27.3548(41)3 id. see, 9.170 (i). 
104. Mont. Const. Art. IV, sec. 22. Mont. Rev. Stat. secs. 33.120, 33. an 33. 5 (1949); “ sec. 287.090. 
105. Ore. Const. Art. IV, sec. 24; id. Art. I, sec. 18. Ore. Rev. Stat 373.060 (1953); id. sec. 278.909 
S.C. Const. Art. XVII, sec. 2. S.C. Code Ann. Secs. 47-70, 47-71. [1952). id. 14-401, 33-921, 33- 399, 


106. 
secs. 16-106, 16-107. 

107. S.D. Const. Art. Ill, sec. 27. S.D. Code sec. 33.0403 (1939), id. 33.0604. S.D. Code secs. 33.4301- 
53. 4308 (Cum. Supp. 1953). 

108. rtrH) — Ann. sec. 10-7-77 (1953). Utah Const. Art. VII, sec. 13, Utah Code Ann. secs. 63-6-1 


et seq. (1953 
109. Ann. tit. 55 sec. 334 (1940); Ala. Code Ann. tit. 37, sec. 502. See Empl 
Harrison, 250 Sede fen $0.34 264 ( 1947). a oe © 


111. Ark. Stat. Ann. sec. 13-1401 et seq. og 1953). 

112. Cal. Govt. Code Ann. sec. 16041 et seq. (Deering 1951); Pen. Code sec. 4900 et seq. (Deering 
1949), i, Vehicle Code —. “ 400 (Deerine 12ae Calif. yon Code ‘Ann. sec. 53051 {Doerat 1994): 
Cal. Educ. Code Ann. sec. 7 (Deering 1952); Govt. Code sec. 50140 et seq. (Post 51); Cal. 
Water Code sec. 50152 (Decree 1954), id. sec. S30. id, sec. 31090; Calif. Gove. yy sec. 1956 


1951). 
113. ios 4 Laws 1903, 3 140; id. 1917, p. 325; Ill. Rev. Stat. c. 37 sec. 439.8¢ (1999) Seo DGggSn v. State, 


19 Ili. Ce. Cl. 54 (1949). Ill. Rev. Stat. c. 25, sec. 1-13 (1953); id. Cc, 28. secs, 512 through 5 
114. Iowa Code sec. 613.8 (1954), id. secs. 25.1,25.3,25.8; id. sec. 517.1 
11 . 231, Ky. Rev. Stat. secs. 176.290-176.380 (1948) ¢ id, secs. 44.070 et seq. See Common- 


5. Ky. Const. sec. 
wealth v. Madd, 255 “SW .2d 989 (Ky. 1953). Ky Rev. Stat. sec. 44.130( 1953). 
116. Minn. Stat. Ann. secs. 3.42-3.65 (‘West Supp. 1953); ia. secs. 3.53, 3.54. See Paul v. Faricy, 228 
aie 264 37 N.W.24 427 $1949); 
IV, 9. Gen. Stat. Ann. =. 143-291, etc. See Greene v. Mitchell County, 
237 ic 356. SS Sod 129 (1953). NSc Laws 1951, c. 1015. 
118. Ohio Const. Art. I, sec. 16. Ohio Rev. Code Ann. sec. heey 11 (Page 1953). 
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homa,!!9 Rhode Island,!2° Tennessee,!21 West Virginia,122 and Wisconsin!?3 are 
the best examples of states where the literal reading of the statute offers relief in most 
instances. 


An observation of state trends shows that the first movement is generally to establish 
some kind of an audit board. Recommendations from the audit board are accepted 
without question by the legislature. Further progress occurs when experience indicates 
that the establishment of an independent court would be even more beneficial. Because 
a judgment creditor cannot levy on state property, the legislature always will retain 
some control for appropriations must be made to satisfy the claims. 


Ix 


The entrenchment of the sovereign immunity rule has continued for so long that it 
is beyond hope that the Kansas Supreme Court will overrule the multitude of cases. 
One of our latest cases discussing this problem is Perry v. City of Wichita.!24 The 
occasion was a suit against Wichita for diverting rainfall in such a manner as to injure 
the plaintiff's suburban property. “There can be no doubt the contention presents a 
subject most vital to both cities and individuals whose property may be affected. The 
principle involved is a matter of far-reaching consequence which transcends this or any 
other isolated case. If liability were imposed by judicial decree in the instant case it 
would be difficult in principle, if not impossible, to avoid imposing liability on cities, 
their officers and employees, absent a statute, in other fields of a city’s governmental 
functions. The question might well be addressed to the legislature in whose province 
vests the responsibility to determine for what acts the state or its governmental sub- 
divisions shall be liable. Presently we have no statute imposing such liability. Absent 
an act imposing liability on cities where they have acted in a governmental capacity, we 
think this court would not be justified in imposing it.”125 


The change in the law seems inevitable. Delay will only tend to alienate the people. 
Legal concepts, which fail to conform to the philosophy of the times, may breed discon- 
tent among the people. When the courts have refused our importuning, the legislature is 
the only resort. At a time when state citizens are turning to the federal government when 
in need of aid, it would seem that any move to foster more respect to the state would 
be a beneficial move. Eradication of sovereign immunity would give the people a feel- 
ing that the state is more a “good faith” government than a predatory creature which 
fails to give them their day in court. 


Kansas should enact legislation making wrongs of government actionable.!26 





119. Okla. Stat. Ann. tit. 69, secs. 30.11, 30.15; id. tit. 85, sec. 3. 
- R.I. Pub. Laws 1953, c. 3179, sec. 1; sec. 4, sec. 5, id. 8. 
Tenn. Const. Art. I, sec. 17. Tenn. Code Ann. sec. 8634 (Williams 1934). Tenn. Code Ann. secs. 

1034. 61034, 36a (Williams Supp. 1952). 
P 32, ah Code Ann. secs. 1143 et seq. (Mickie 1949); id. sec. 1145; id. secs. 1143 et seq. (Mickie Cum. 
upp. 

123. Wis. Const. Art. IV, sec. 27. Wis. Stat. 285.01 (1953); id. sec. 285-05; id. 66.091. 

124. 174 Kan. 264, 255 P.2d 667 (1953). 

125. Id. at 271,672. 
an 126. ae Federal Gains Act impose’ wre! of the -—— ‘if $ ig person, would be liable to 
Villasoue (Pa) i. Rev Pall 19560" — a satieaner renee 
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LAW DAY AND DEDICATION OF LAW BUILDING 
SUMMARY OF EVENTS 


By W. L. PARKER, JR, 4L 


Washburn Law Day activities, featuring the dedication of the new law building, 
opened at 3:00 p.m. Friday, October 12, 1956, with Moot Court team tryouts in Harry 
K. Allen Hall. 


The tryouts were held to choose a team which will represent Washburn Law School 
for regional competition at St. Louis in November and for possible national competition 
later in New York. The teams selected were Jerry Griffith and Donald Matlack, and 
D. J. Stoops and Wayne T. Stratton. They argued on the courts completely revising the 
McNaughton Insanity Rule, which is this year’s moot court question. The question 
entails establishing a completely new system for determining sanity in criminal cases. 
The court for the tryouts was composed of Chief Justice William A. Smith, Justice Wil- 
liam J. Wertz and Justice Harold R. Fatzer, all of the Kansas Supreme Court. The 
faculty advisor was Professor James R. Ahrens. 
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The Washburn Law School Association, Inc., sponsored its Annual Law Day Sym- 
posium on Friday, October 12, 1956. The Symposium was held in the Turnpike Room 
of the Hotel Kansan following the moot court team tryouts. The symposium met with 
such enthusiastic support that it was decided to continue the gathering as an annual 
event. Mike Barbara, Washburn graduate and practicing Topeka attorney, was the 
chairman in charge of arrangements. 


Dedication of the new Law School Building was held in MacVicar Chapel Saturday, 
October 13, 1956, at 11:00 a.m. Brief dedicatory remarks were made by Dr. Bryan S. 
Stoffer, President of Washburn University, and the principal address was given by 
Chief Judge Sam G. Bratton, of the United States Court of Appeals, Tenth Circuit. (The 
complete text of Judge Bratton’s address appears in this issue, commencing on this page.) 


The new law school building was formerly Carnegie Library, but was completely re- 
modeled to accomodate the law school which had outgrown its old plant in Boswell. The 
faculty has many plans for the future improvements of the law school. 


The new building has many special features. These include a student lounge, spacious 
and newly furnished library quarters having two large reading rooms with a “browsing 
corner,” which has been provided with comfortable overstuffed furniture, and a modern 
steel stack section which is capable of expansion when this becomes necessary. There 
is also considerably more office space for the faculty. 


Boswell Hall, which had been the home of the law school for many years, is presently 
unused. Dr. Bryan S. Stoffer, president of Washburn, states no decision has been made 
in regard to its future use. 


Following the dedication, a luncheon was held at 12:30, October 13, at Benton Hall. 
William Tinker, Wichita attorney, and President of the Washburn Law School Associa- 
tion was master of ceremonies. Humorous talks were given at the luncheon by Chief 
Justice William A. Smith of the Kansas Supreme Court and Judge D. C. Hill, of the 
U. S. District Court for Kansas. Chief Justice Smith spoke on Washburn Law School 
40 years ago; and Judge Hill’s subject was Washburn Law School 25 years ago. The 
meeting adjourned in time for the homecoming football game with St. Benedicts at 
2:30 p.m. 


ADDRESS DELIVERED AT DEDICATION 


By HONORABLE SAM G. BRATTON 
Chief Judge of the United States Court of Appeals, 10th Circuit 


Your cordial invitation to participate in these proceedings pleased me no end. Ever 
since receiving the invitation, I have looked forward to the occasion with deep personal 
satisfaction knowing that it would enable me to come once again to the capital city of 
the great State of Kansas, to share this congenial atmosphere, and to think with you for 
a short while concerning matters in which we have a community of interest. 


It would be a grave trespass upon your time and patience to dwell at length upon 
the circumstances which bring us together. It is enough to say that we are here for 
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che purpose of dedicating in appropriate manner this magnificant building which will 
stand throughout future years as a tribute to the accomplishments of architects and 
builders and as an important unit in the physical equipment of this forward looking 
institution of higher learning. Other accommodations served the law school well in 
their day. Important chapters in the history of the University were enacted within their 
walls. But with growth and advancement inhering in the march of time, they yielded 
to this beautiful structure in which the affairs of the law school will be conducted in 
the decades ahead. It is appropriate to bear in mind that the value of the structure 
either to the University or to mankind does not lie in the beauty or quality of its 
materials. The intrinsic value of the edifice lies in the contribution which will be 
made within its portals to the education of the young men and women who come this 
way for the purpose of qualifying themselves for useful service in the field of law. 
In this connection, we may with profit remind ourselves anew that the perpetuity of 
our free institutions depends in large measure upon an educated citizenry. 


Educated citizens with a wide horizon are essential to the preservation of free gov- 
ernment. Education lets in light. Truth is its objective. It is a dissecting room in which 
both old and new experiences and proposals are subjected to rigid tests. It is the 
antithesis of superstition, the answer of an enlightened civilization to the widespread 
ignorance and witchcraft of earlier ages when men with intelligence and the courage 
to challenge the then existing order of things were sometimes subjected to punishment. 
But throughout the so-called western world interest in acquiring more knowledge is 
apparent everywhere and among all classes. Colleges and universities are crowded. 
More and more persons eager for knowledge register for correspondence and extension 
courses. And the underlying reason for this resurgence of interest in education is a 
realization that knowledge acquired through well balanced and symmetrical channels 
does not merely enable one to do something better, whether it be trying a difficult 
case in court, attending the home, teaching the class, writing a book, performing a 
delicate surgical operation, landscaping the garden, or repairing a heating system. It 
teaches the significance of that which is done. It produces within the person a fixed 
and stabilized set of values. It enables him to watch advancements made through 
scientific research with a mind attuned to development. It moves one to surrender old 
concepts when dependable discoveries demonstrate that they are wrong or subject to 
betterment. It is for the education of young men and young women in the field of 
law that this building will be used. It is to that high purpose that it will be devoted. 
It is to the betterment of law as a great science in the elevation of society to a higher 
level that this building will make its contribution. And that contribution will enrich 
mankind. 

The meteoric progress made in America throughout its national existence of slightly 
more than a century and a half has exceeded by far the foresight of any single generation 
and has not been equaled elsewhere in the history of the world. Our economic, industrial, 
and social achievements have been figuratively from the town crier to the radio and 
television, from the oxcart to the airplane, and from the musket to the hydrogen bomb. 
This tremendous progress on such a wide front has laid at our doorstep problems of 
importance and significance which challenge concept and defy description. And through- 
out this period, law has not been a science separate and apart. It has not stood idle and 
watched with detached interest other sciences co-acting and concurring in their contri- 
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butions to these strides of progress. Law goes hand in hand with other sciences in 
meeting the needs and safeguarding the rights of the individual and the public. It is an 
integrated part of the forward march of society and it is capable of meeting and dis- 
charging in full measure its responsibility in solving the difficult and delicate problems 
which present themselves with marked rapidity by shifting economic and industrial 
conditions and social adjustments. 


Members of the legal profession have filled places of responsibility in times of peace 
and in perils of war. More than any other single profession, lawyers have occupied the 
White House, have served in the Cabinet, have filled positions in the diplomatic service, 
have been on the roster of international conferences of various kinds, have sat in both 
branches of the Congress, have served in legislative chambers, have authored constitu- 
tional provisions, have written statutes, and have construed and interpreted laws in 
respect to their effect upon personal liberty, property rights, and the rights of society. 
le may be said in summary that to the ranks of the legal profession belong the great 
teachers and instructors in the schools and colleges of law, the great advocates at the 
bar, the great justices and judges, the great authorities on jurisprudence, and the great 
lawgivers of all ages. Too, members of the bar in successive periods of history have 
raised their voices with greater strength than that of the bayonet or the cannon when 
liberty was in peril or urgent need existed for the vindication of the rights of the 
public. When the roll is called of those in the legal profession who have rendered 
signal service in the cause of liberty and ordered government, those associated with 
this college of law either as dean, instructor or student, may well be stimulated to a 
renewed determination to take up where their forebears laid down and strive to be 
worthy successors of distinguished predecessors. 


Throughout one generation after another, lawyers have been in the forefront as 
champions of democracy. Much is being currently said through various media con- 
cerning democracy and the place or position of democratic nations in the solution of 
world affairs. We hear much concerning the source, the attributes, and the qualities 
of democracy. There is no doubt about the genesis of democracy. Almost without 
exception its source has been revolution which had for its objectives national inde- 
pendence, personal liberty, freedom of human rights, and the perpetuity of free institu- 
tions. It has sprung from a passionate belief that government could be bottomed upon 
and maintained for the free exercise of human liberty, the exertion of human freedom, 
and the preservation of free institutions. Democracy as exemplified in the Constitution 
of the United States and the Bill of Rights means freedom of speech, freedom of the 
press, the right of peaceable assembly, the right of petition, the right to worship accord- 
ing to the dictates of our own consciences, the right of privacy of the home, the right 
to educate our children in the manner of our own choice, the right to acquire and own 
property with the assurance that it cannot be taken away except for public use and 
then only upon payment of reasonable compensation, and the right to enjoy the fruits of 
economy and frugality. These are some of the attributes and qualities of true democracy. 
But sordid chapters of history make it plain that this way of life was painfully and 
slowly won over a long period of time. Man has been searching a long time for 
freedom. Emancipation from the proscriptions and hardships of the Middle Ages was 
achieved only through heroic deeds of valor and limitless sacrifices. Self government 
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and civil liberty were established on a stable basis by men trodding a long trail which 
sometimes exacted the shedding of blood and other untold oblation. 


Do we cherish the priceless possession of democracy? Do we echo the burning 
sentiment which surcharged our forebears and others who won democracy at tremendous 
cost? Do we cherish democracy as the most hopeful way of life, the most assured 
promise of liberty and human betterment? If so, we must right wrong, stamp out evil, 
and adjust inequality. We must preserve a society based upon justice and upon law 
which accord equal benefactions among all. We must maintain a philosophy under 
which every individual, no matter his level, may enjoy his fair share of rights and liberty 
among his neighbors. We must maintain an enlightened society in which even the most 
impoverished or unpopular may look with reasonable certainty to the protection of his 
liberty and freedom. The duty and responsibility of maintaining democracy at its 
highest level here at home means that Americans shall rise to the full height of the 
opportunity for self-improvement and effective leadership. And the problem is not one 
of sectional discord or internal differences. It is one of a unified nation making certain 
that our democratic impulses do not grow weaker under economic strain or pressure of 
false doctrines. It is one of keeping a unified vision upon the substance of our institu- 
tional arrangement designed to preserve these attributes of freedom, and of being alert 
to detect and extinguish anything which would impair them. 


While those who preceded us as members of the bench and the bar made rich con- 
tributions to legal jurisprudence in their respective periods, the end has not been reached 
and the millennium is not in view. Problems depending primarily upon members of 
the bench and the bar for their resolution continue to present themselves with 
kaleidoscopic rapidity and far reaching consequences. These problems inhere in the 
enactment of law, in the interpretation of law, and in the administration of law. It will 
be recalled that only a few years ago there obtained throughout the country various and 
varying systems of civil procedure. Some of these were antequated, cumbersome, and 
expensive. And in their totality, they gave rise to frequent doubts and confusion. Then 
came the federal rules of civil procedure. The occasion does not permit a detailed 
review of the painstaking care with which these rules were prepared, were given wide- 
spread consideration extending over a long period of time, were promulgated by the 
Supreme Court, and finally became law. Their primary purpose was to simplify and 
expedite civil procedure in the federal courts with a minimum of expense to parties 
litigant. They were surcharged with that commendable objective. And coming to 
recognize the rare quality and high level of such rules in that field of endeavor, more 
than twenty states in turn adopted rules of civil procedure which parallel completely or 
follow in varying degrees the federal rules. In addition to simplifying and expediting 
procedure with a minimum of expense, that action on the part of these states brought 
about much harmony of interpretation and the elimination protanto of differences in 
ptocedure in state and federal courts. And in view of the efficient manner in which 
these rules are serving their intended purpose, it may be contemplated that other 
states will in their own chosen time adopt like rules of civil procedure. Later, federal 
tules of criminal procedure were hewn with comparable care and painstaking considera- 
tion. These were designed to simplify and expedite criminal proceedings; and when it 
is borne in mind that these rules are serving their intended purpose in an efficient 
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manner, it may not be too much to anticipate that many of the states will adopt 
identical or similar rules. 


It will be noted that in taking these steps in respect to improvements in procedure, the 
federal government acted first and the states which adopted identical or similar rules 
brought themselves into concurrence. But closely attuned in point of time with these 
developments in relation to procedure came Erie Railroad Co. v. Tompkins, 304 US. 
64, in which it was held in sweeping language without condition or qualification that 
where jurisdiction of a federal court rests upon diversity of citizenship with the requisite 
amount in controversy, the law of the state in which the federal court sits must be 
applied. Thus in respect to the rights of parties under substantive law, the courts of 
the state act initially and the federal courts bring themselves into concurrence when 
their jurisdiction is predicated upon diversity of citizenship. By these successive steps, 
tremendous progress has been made during comparatively recent years in respect to 
betterment of procedure and in respect to harmony of view concerning substantive 
law. Some defects, deficiencies, and omissions in the rules have been discovered. Others 
will present themselves in the years ahead, and it will be the responsibility of the 
bench and the bar to solve them in the interest of efficiency and betterment. 


But our vision in respect to problems for betterment of law must not be directed 
only to the distant future. One unsolved problem of serious import which currently 
ptesents itself to the bench and the bar is that of delay in judicial proceedings. The 
problem is not an entirely new one but in recent years it has become increasingly acute 
in certain portions of the country. This mounting acuteness of the problem may be due 
in large part to the increases in the national population, increases in disputes between 
citizens of different states arising from stepped-up facilities in transportation and com- 
munication, the increasing interstate character of the national economy, commerce, and 
industry, and increases in cases under the laws of the United States. Whatever the 
contributing causes, we are told that the volume of business in the district courts has 
doubled within the last ten years while the number of judges has been increased only 
approximately twenty-five per cent; and we are reminded that this disproportion has 
been reflected in a constantly growing backlog, particularly in heavy centers of popula- 
tion and in congested industrial areas. The revision of the Judicial Code of the United 
States, the establishment of the Administrative Office of the United States Courts, the 
promulgation of the Rules of Civil and Criminal Procedure in the United States Courts, 
the promulgation of identical or similar rules of procedure in a substantial number 
of the states, the development and use of discovery procedures and pretrial conferences, 
the development of summary and declaratory judgment procedures, and the periodic 
holding under command of law of Judicial Councils and Conferences, have in their 
totality made a tremendous contribution to a concert of effort to reduce or minimize 
the problem of delay. But further appraisal and perhaps further revision may be 
necessary. 

At the recent conference called by the Attorney General and held in Washington for 
the purpose of considering court congestion and delay, it was suggested that carefull 
consideration be given to certain factors bearing upon the problem. These factors were 
the necessity of adequate and informative uniform judicial statistics; the extent to which 
court systems operate to make possible the services of outside judges in congested areas; 
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the extent to which discovery procedures and pretrial conferences are being employed; 
the means of handling court calendars so that there is a maximum efficient use of 
judicial time, courtroom space, and court officers; the extent to which the judge must 
control the progress of litigation from the time cases are filed; and the professional 
responsibility of the bar to assist in bringing about a solution of the problem of delay. 
The situation is serious and no absolute rule of thumb can be voiced for its complete 
solution. But it may be said in summary that the bench and the bar must be on guard 
against complacency and inertia concerning the inroads being made upon the efficiency 
of the courts in respect to delay. We must have faith in our ability to meet the chal- 
lenge. We must feel an individual and collective responsibility in relation to it. We 
must devote our efforts to originating and supporting wholesome proposals for its 
efficient solution. 


Another problem of current interest to the bench and the bar is whether judicial 
proceedings shall be photographed or televised. Canon 35 of the Canons of Judicial 
Ethics of the American Bar Association provides in substance that the photographing 
or televising of proceedings in the court room should not be permitted. The underlying 
reasons given in the rule for that ultimate conclusion is that proceedings in court should 
be conducted with fitting dignity and decorum; that the taking of photographs or tele- 
vising court proceedings is calculated to detract from the essential dignity of the pro- 
ceedings, degrade the court, and create misconceptions with respect to the mind of 
the public. Improvements in mechanism and procedure employed by photographers and 
televisers present the question in a new light. But it is the considered view of some of 
us that the photographing or televising of judicial proceedings would inevitably pro- 
duce a serious impact upon the administration of justice. The taking of photographs 
or televising proceedings in court would produce liklihood of delays and complications 
in the trial of cases with an increase in the congestion which now besets us on so many 
sides. But delays incurred through that means would be secondary in importance. 
Primary consideration must be given to the effect upon the trial. And in approaching 
the matter from that viewpoint, it must be borne in mind that courts exist for the 
purpose of administering justice rather than the entertainment of the public. Every 
experienced lawyer has observed the nervous witness. Every experienced lawyer has 
observed domestic relations cases which would be of special interest to the photographer 
and the televiser if given access to the court room. Every experienced lawyer knows 
that frequently jurors called upon to serve for the first time come into court with 
timidity and nervousness. Shall the attention of the presiding judge, the attention of 
the attorneys, the attention of the litigants, the attention of the witnesses, and the atten- 
tion of the jurors, be diverted from a paramount purpose to further the administration of 
justice by the photographing or televising of court proceedings? Shall the nervous 
litigant be made more nervous, the nervous party to a domestic proceeding be made more 
nervous, the timid witness be made more uncomfortable, and the timid juror be made 
less quiet, by the action of the photographer or the televiser? Shall the dignity of a 
court of justice be diluted by permitting the taking of photographs or the televising of 
proceedings for the purpose of furnishing entertainment to the public throughout the 
country? It is the view of some of us that the best interests of the administration of 
justice in the courts would not be furthered by permitting the photographing or tele- 
vising of proceedings in court. 
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The record of our forebears in the judiciary and at the bar has been an illustrious 
one. The call to the present and oncoming generations is clear and the responsibility is 
great. But with unshakeable faith and boundless community of effort the challenge 
can be met and law preserved as an efficient science busily engaged making its full 
contribution to the welfare and happiness of the individual and of society. And in 
that effort, those who come to this new building as dean, instructor, or student will join. 


COMMENT 


STATE APPEALS IN CRIMINAL CASES VS. 
DOUBLE JEOPARDY 


By ROBERT J. WELLIEVER, 4L 
INTRODUCTION 


Section 10 of the Bill of Rights contained in the Constitution of the State of Kansas 
gives the people of this state the traditional safeguard against double jeopardy. It reads 
thusly: 

“No person shall be a witness against himself, or be twice put in jeopardy for the 

same offense.” 

When the territorial legislature of Kansas adopted its first criminal code from the 
State of Missouri, it contained a statute which has remained intact and unaltered since 
that time. This statute, G.S. 1949, 62-1703, is an act for the purpose of allowing the 
state an appeal in criminal matters. The statute reads: 


“Appeals to the Supreme Court may be taken by the state in the following cases, 

and no other: First, upon a judgment for the defendant on quashing or setting 

aside an indictment or information; second, upon an order of the court arresting 
the judgment; third, upon a question reserved by the state.” 

The first provision of this act obviously presents no difficulty in regard to the question 
of double jeopardy, for regardless of which of the many views one accepts as to exactly 
when jeopardy attaches, it very certainly does not attach upon the hearing of a motion 
to quash. 


Likewise, the second provision presents very little difficulty because upon the arrest 
of a judgment the defendant’s criminal liability has already been established by the 
jury, and the only question remaining is the validity of this judgment. Should the state 
appeal and the trial court be overruled and the arrested judgment reinstated, the defen- 
dant has not been placed in jeopardy a second time. He only is being subject to the 
penalty which arose upon the first and only jeopardy. ' 


The Third provision, however, is not quite so easily reconciled with the above men- 
tioned section of the Kansas Bill of Rights. Here we have a provision which allows 
the state to appeal upon any question of law reserved at the trial. At first blush, this 
would seem flagrantly in opposition to all principles of Anglo-Saxon law concerning 
former jeopardy. However, as the reader has undoubtedly often experienced, first blush 
impressions of statutes do not always convey the legislative intent. 
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It is the intent of the author to review the cases concerning this matter in such a way 
that the reader might understand the purpose of the statute, the court's interpretation 
of it, and its valuable contribution to a very workable criminal code. 


THE DEVELOPMENT OF THE DECISIONS 


The first case in which this question was seriously considered by the Kansas Supreme 
Court was that of State v. Crosby, 17 Kan. 396. There the defendant objected to certain 
evidence sought to be introduced by the state. The objection being sustained, the county 
attorney excepted and reserved the point. The defendant was found “not guilty” and 
discharged. Immediately, the state appealed, citing as its authority Sec. 283 of the 
Criminal Code (identical to G. S. 1949, 62-1703). The court disposed of the appeal 
in a very brief opinion stating: 

“We know of no authority in this court or in any other court, to set aside a verdict 

or finding of ‘not guilty’, in a criminal action. We think it is the universal opinion, 

both of bench and bar, that a verdict of ‘not guilty’ in a criminal action ends the 
case. 

It is obvious that the court here considered no other purpose of the appeal than a 
new trial and possible conviction of the defendant. Actually, it required only a cursory 
glance at the appellant’s brief to discover that the appellant was asking for no such 
thing. Counsel for the state stated, and his brief shows that the purpose of the appeal 
was to present to the court the questions reserved by the state, “that such questions 
might be settled, but without a thought that, where there was a verdict and judgment 
of acquittal, the defendant could again be tried for the same offense.” Counsel was only 
asking for an authoritative determination! of the evidence question involved, but the 
court chose to ignore that possibility and assumed that counsel for the state was seeking 
only a new trial. 


Founding its decision upon such an assumption as this, it is difficult to see why 
the court did not declare the provision void as contrary to Section 10 of the Bill of 
Rights. Since it did not so declare, the provision was left unmolested and ignored until 
the July term of 1883 when the case of State v. Zimmerman, 31 Kan. 85, 1 Pac. 257, 
came before the court. Here there was a prosecution for criminal libel. The jury 
returned a verdict of “not guilty” and also decided that the prosecuting witness had acted 
maliciously and without probable cause, which under the law at that time, rendered him 
liable to pay the costs of the action. 


Upon a motion, the court set aside this finding as against the evidence, and ruled 
that the costs should be born by the state. It was this ruling from which the state 
appealed. The defendant Zimmerman’s first contention was that the state had no stand- 
ing in court upon the grounds that the matter was not appealable. The court rejected 
this contention and in doing so cited Sec. 283 of the Criminal Code. The court said: 

“Unless this (third) subdivision authorizes appeals in such uses as this, we cannot 


imagine the purpose of its incorporation into the statute. If this construction cannot 
be given to said subdivision, it has no force or meaning.” 


This is the first case in which the court recognizes that this section of the statute 
might have some useful application in cases in which double jeopardy is not in issue. 





1. The term “authoritative determination” had not yet arisen in relation to this problem. It was first used in 
Sa. ees Short, 121 Kan. 233, 247 Pac. 114, involving the same question 
and ci erein infra. 














WASHBURN UNIVERSITY SCHOOL OF LAW 205 


Another pertinent case came before the court in 1885. This was the case of State v. 
Phillips, 33 Kan. 100, 5 Pac. 384, and it is interesting to note that the opinion of the 
court consisted of only eight lines in the reports. The matter upon which the state based 
its appeal was a question which directly involved the guilt or innocence of the defendant. 
Since this bore with it a question of double jeopardy, the court was quick to dismiss the 
appeal and said: 

“Per Curiam: This was a criminal prosecution for selling intoxicating liquor in 

violation of the prohibitory liquor law of 1881. The defendant was arraigned, 

pleaded not guilty, was tried before the court and a jury, and found not guilty. 

Judgment was rendered by the court discharging the defendant; and from this judg- 

ment the state attempts to appeal to this court. Of course no such appeal can be 

had, and upon the authority of the following cases the appeal will be dismissed: 

The State v. Carmichael, 3 Kas. 102; City of Olathe v. adn, 15 id. 391; City of 

Oswego v. Belt, 16 id. 480; The State v. Crosby, 17 id. 396.” 

Since it is obvious that some attorneys, and even judges, believed that the statute did 
away with all protection from double jeopardy, while others gave it no such meaning, 
it is difficult to understand the brief discussion of the case. 


It would seem that the court considered the case to be one concerning which there 
could be no cavil, and did not wish to discuss questions not presented. 


The next decision of interest was rendered in 1900. In the case of State v. Rook, 61 
Kan. 382, 59 Pac. 653, the defendant was tried and discharged on a charge of burglary. 
However, he had not been arraigned, nor had he waived arraignment. 


On an appeal by the state, the defendant raised the issue of double jeopardy, claim- 
ing that he could not be tried again as it would be “putting him twice in jeopardy for 
the same offense.” The court rejected his contention saying: 


“The record nowhere shows that the appellee was arraigned, or that he waived 
arraignment and pleaded not guilty, or that he refused to plead and had a plea of 
not guilty entered for him. This fact we think makes an exception to those hereto- 
fore decided . . . The appellee not having been put in jeopardy, we are not pre- 
cluded from an examination of the claims of error made upon the appeal by the 
state.” 


This adequately dealt with the question in issue, but in its consideration of the 
question the court put forth some interesting dicta upon this whole problem. It said: 


“While the statute gives to the state a right of appeal ‘upon a question reserved by 
the state’, or what as a matter of specific definition ‘a question reserved by the state’ 
is, have never been definitely settled. A uniform line of decisions has maintained the 
proposition that no error, however flagrant, committed by the court against the 
state can be reserved by it for decision by the Supreme Court when the defendant 
has once been put in jeopardy and discharged, even though the discharge was the 
result of the error committed. This for the reason that the accused, having once 
been put in jeopardy, cannot be re-tried, after reversal of the case, upon the state's 
appeal, and the questions presented, being therefore moot in their nature, will not be 
considered by the court. 


In this same case the court also offered a further explanation of the meaning of the 
statute by saying: 


supra, i 
that such a question was definitely not moot. 
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“In Junction City v. Keefer . . . a very general statement of the meaning of the 

phrase ‘question reserved by the state’ is any exception embodied in a bill of excep- 

tions where the defendant has been discharged for amy cause except upon a trial 

on the merits... .” (italics ours) 

While this explanation is a step in the right direction toward clarification of the 
problem, we will see by later cases that it is far too general and its accuracy suffers on 
that account. 


With the court now well under way toward finding useful applications for the statute 
in spite of its questionable appearance, we come to the case of State v. Allen, 107 Kan. 
407, 191 Pac. 476. Here was a trial for murder which resulted in a hung jury. During 
the trial the defense had introduced certain evidence over strenuous objection by the 
state. After the mistrial and during the pendency of the re-trial, the state brought an 
appeal seeking a ruling in their favor upon their objections to this evidence. The 
defendant, of course, objected to the appeal stating that the appeal statute had no appli- 
cation, hence, the state had no standing in court. Ruling in favor of the state, the 
court said: 


“No order that this court may now make can have any effect on the trial out of 
which this appeal has arisen. No judgment has been rendered that can be affirmed, 
modified or reversed. Questions reserved by the state where there has been a ver- 
dict of not guilty would likewise come within the language of the statute, but 
such appeals have not been entertained, probably for three reasons; first, if a judg- 
ment of acquittal were reversed, and defendant again placed on trial, he would be 
twice put in jeopardy; second, because the defendant has been discharged and the 
court no longer has any jurisdiction over him; third, because no order that the 
court could make would have any effect. The second and third reasons, when 
reduced to their final analysis, will be found to be based on the fact that any order 
to be effective would place the defendant twice in jeopardy. . . . Jeopardy is the 
fact that prevents further proceedings, but jeopardy does not deprive this court of 
the power to hear and determine the present appeal, for the reason that the defendant 
is yet to be tried on the charge against him, and on that trial a plea of former 
jeopardy cannot be successfully interposed.” 


At this point it is also interesting to note that the court went further and said that 


if this had been a case in which there had been a judgment rendered, they would have 
refused the right of appeal because: 


“This court has repeatedly refused to consider questions where the matter com- 
plained of has been adjusted, or where any order made the court would have no 
effect.” (Italics ours) 


The court was still tenaciously clinging to the idea that where the defendant could 
not be retried because of double jeopardy, the question was moot and could not be 
heard. The case, however, was important inasmuch as it illustrated another circum- 
stance in which the statute could be used. 


Up until this time, the court had been involved in finding circumstances in which 
the statute had application in a manner in which the court’s decision would have a 
direct effect on the outcome of the particular case appealed from, without working the 
hardship of double jeopardy. The court had persistently held that unless their decision 
would have a direct result upon the very case appealed from, it was a moot question and 
should not be decided. 
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However, in the last three decided cases which involved this issue, the court has 
apparently changed its position. The first such case was that of State v. Short, 121 Kan. 
233, 247 Pac. 114. This case developed the new principle in clear and unambiguous 
language. There the defendant had been convicted of a violation of the blue-sky laws 
and had secured a new trial based upon an erroneous instruction to the jury. The state 
reserved the question of the granting of the new trial and the matter came up on appeal. 
The defendant moved to dismiss the appeal, saying that such an order was unappeal- 
able. The court said: 

“This contention is only partly correct. But for this statutory right conferred upon 
the state, an erroneous ruling of a trial court might completely frustrate the adminis- 
tration of justice within the judicial district presided over by the particular judge 
who made such a ruling. It might result that in an entire judicial bailiwick of a 
district judge comprising half a dozen counties some feature of the blue-sky laws, 
or anti-trust laws, or any other penal statute, would be judicially nullified by an 
erroneous interpretation of some feature of any such act, while in other judicial 
bailiwicks other trial judges were giving an interpretation to them that resulted in 
general obedience to their terms. The way provided by our criminal code to 
prevent such a situation is by granting the state the right to reserve for appellate 
review any adverse ruling which the state’s official prosecutors deem of sufficient 
importance to the proper administration of justice to bring to this court’s attention 
for authoritative determination. If a determination of a question would be altogether 
without practical result, the state’s appeal may be dismissed.” (Italics ours) 

As mentioned in footnote 1, supra, this is the first case in which the question of 
“authoritative determination” was posed. Notice that the court said that the appeal could 
be dismissed only if it had no practical result, while previously the test had been whether 
or not it would have a direct result on the case at bar. This was indeed a revolutionary 
concept in considering the application of the statute. 


This revolutionary idea is further developed and cemented into place in our law by 
the last two cases which we will consider. 


In City of Wichita v. Stevens, 167 Kan. 408, 207 Pac. 386, the city attorney appealed 
after an acquittal, making it clear in his brief that he was doing so only for the purpose 
of settling the legal question involved. The court referred to State v. Reed, supra, and 
accepted the theory without question. They said: 


“Having been prosecuted and acquitted, appellees say that they have been in 
jeopardy and cannot be tried again, and that any order now made by this court would 
be moot insofar as they are concerned. Be that as it may, there is now before this 
court a question of law properly reserved by the city attorney . . .” 

“The statutory right conferred upon the state, or a city, is to aid in the uniform 
administration of justice. But for these statutory rights of appeal, penal statutes 
and ordinances might be properly interpreted in some jurisdictions and in others 
they might be judicially nullified by erroneous interpretations.” 


Thus the principle of allowing the appeal for the sole purpose of an “authoritative 
determination” has been developed and well settled in our law. 


At this point a case arose which, at first glance, would seem completely to have 
obliterated all these past decisions, and with them our constitutional guarantee of free- 
dom from double jeopardy. The case is State v. Simpson, 169 Kan. 527, 220 Pac. 2d 
175, which came before the court in the July term of 1950. Here the defendant had 
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been tried for robbery. At the close of the state’s case, the defendant demurred to the 
evidence against him and the demurrer was sustained. The state appealed from this 
tuling, citing GS. 1949, 62-1703(3) as their authority to do so. The defendant 
objected to the state’s right of appeal only upon the grounds that the state had not taken 
4 proper exception to the ruling at the time it was given and, hence, it was not properly 
“reserved” as was contemplated by the statute. There was no mention of double jeopardy 
in the defendant’s brief. The court decided only the issue placed before them and 
determined that the reservation was proper as contemplated by the statute and remanded 
the case for new trial. The defendant was returned and again tried for the same offense. 


In view of the very definite stand the court had previously taken on the question of 
double jeopardy, and in viewing the cases subsequent to this, it can only be concluded 
that defendant’s failure to raise the issue was deemed a waiver of his protection and, 
hence, was not considered by the court. Since the issue of double jeopardy was not 
placed before the court, we cannot consider this case as authority in dealing with this 
problem. It is mentioned by the author only as an illustration of the evil made possible 
by the statute’s ambiquity. 

The last case to be decided by the Supreme Court upon this issue shows clearly that 
State v. Simpson, supra, is not to be considered as authority for destroying the right of 
freedom from double jeopardy. The case was State v. Fry, 173 Kan. 536, 249 Pac. 2d 929, 
in which there was a directed verdict for the defendant. Upon appeal by the state, the 
defendant raised the issue of double jeopardy and argued that because of double jeopardy 
the question was moot. Ignoring the Simpson case, the court upheld defendant’s conten- 
tion that he could not be tried again but overruled his latter contention that the question 
was moot. They said: 

“The point is not well taken. In City of Wichita v. Stevens it was held that on an 

appeal by the city on a question of law, properly reserved will be reviewed by this 

court for authoritative p meen doerhan . . « We desire to make it clear, however, 
that the question of double jeopardy is not now before us and what we have said is 
simply an answer to the point urged by counsel for the appellee.” (Italics ours) 

It is plain that here the court simply reiterated the doctrine set out in City of Wichita 
v. Stevens, supra, and ignored the decision in State v. Simpson, supra, not as bad law, 
but only as not good authority upon which to base a decision because the question was 
not placed before them in that case. 

Such was the manner of development of our present statute, G. S. 1949, 62-1703 (3), 
from the early stages of uncertain ambiguity to the well defined and somewhat altered 
interpretation which we have today. 


SUMMARY 


The court has allowed the use of G. S. 1949, 62-1703(3) in and for the following 
purposes: 

First. In a case in which the only question involved is a question incidental to the 
guilt or innocence of the accused, such as that of costs. State v. Zimmerman, 31 Kan. 85. 

Second. In a case in which, through some technical error or omission by the state, 
such as failure to arraign, the defendant has never been placed in jeopardy. State v. Rook, 
61 Kan. 382, 59 Pac. 653. 
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Third. In a case where for some reason the trial of the accused has been continued, 
such as a hung jury, and the appeal may be had during the pendency of the next session 
so that the appellate decision may be used as authority at that time. State v. Allen, 107 
Kan. 407. 


Fourth. And last, though it was slow to develop, in any situation in which an “authori- 
tative determination” of a question of law would be of beneficial use and “practical 
value” to the future administration of justice. 


CONCLUSION 


In order to erase the ambiguity which the statute contains, and to avoid a further 
instance of injustice such as occurred in State v. Simpson, supra, the statute, G. S. 1949, 
62-1703 should read: 


“Appeals to the Supreme Court may be taken by the state in the following cases, 
and no other: First .. .; Second . . .; Third, upon a question reserved by the state, 
and upon whose determination the furtherance of uniform justice depends, either 
in the case at bar or in future cases: Provided however, this act shall not be deemed 
im any way to destroy or alter the right of the accused against beimg twice put in 
jeopardy for the same offense which has heretofore been the law of this state.” 


CASE NOTE 


DIVORCE—EQUAL FAULT—GRANTED TO BOTH PARTIES 


Jurisdictions in the United States have long been divided upon the results of a finding 
of equal fault in divorce proceedings. The majority of jurisdictions accept the doctrine 
of recrimination, holding that grounds for divorce by both parties are an absolute bar 
to a divorce. Downs v. Downs, 260 Ala. 88, 69 So. 2d 250 (1953); Chester v. Chester, 
69 Ariz. 104, 210 P. 2d 331 (1949); Elston v. Elston, 344 Ill. App. 233, 100 N. E. 2d 
635 (1951); Russell v. Russell, 145 Me. 113, 72 A. 2d 640 (1950); Davey v. Davey, 202 
Md. 428, 96 A. 2d 606 (1953); Oberlin v. Oberlin, 201 Miss. 228, 29 So. 2d 82 
(1947); Rothman v. Rothman, 67 N. Y. S. 2d 96 (1946). A growing minority of 
jurisdictions, following the doctrine of comparative rectitude, hold that if the marriage 
is, in fact, destroyed, a divorce may be granted to the party “less at fault”, although both 
parties have grounds for divorce. Busch v. Busch, 68 So. 2d 350 (Fla. 1953); Boter v. 
Boter, 338 Mich. 187, 61 N. W. 2d 64 (1953); Johnson v. Johnson, 223 Minn. 420, 
27 N. W. 2d 289 (1947); Vincent v. Vincent, 208 Okla. 470, 257 P. 2d 512 (1953); 
Weatherspoon v. Weatherspoon, 195 Or. 660, 246 P. 2d 581 (1952). 


The case of Nicholson v. Nicholson, District Court of Shawnee County, Kansas, 
number 78510 (September 1956), illustrates one of the problems that trial courts in 
Kansas have faced in this area and a possible solution thereto. Wife's petition for divorce 
alleged extreme cruelty and gross neglect of duty. Husband’s cross petition alleged ex- 
treme cruelty and gross neglect of duty. The findings in the Journal Entry, in part, were 
as follows: “The court further finds that both plaintiff and defendant prove their 
grounds for divorce and that both parties are equally in the wrong. The court finds 
that it is impossible for them to live together and that plaintiff be granted a divorce from 
the defendant and the defendant be granted a divorce from the plaintiff.” Both parties 
were granted a divorce. 

This trial court (and possibly others, not known to the writer) has carried the appli- 
cation of G. S. 1949, 60-1506 and the Supreme Court of Kansas’ interpretations there- 
under to the logical extreme. 
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G. S. 1949, 60-1506, states in part, “When the parties appear to be in equal wrong, 
the court may in its discretion refuse to grant a divorce. . . .” 


In Roberts v. Roberts, 103 Kan. 65, 173 P. 537 (1918), and Lassen v. Lassen, 134 
Kan. 436, 7 P. 2d 120 (1932), the Kansas Supreme Court has interpreted “discretion to 
refuse” to imply “discretion to grant.” As stated in the Robert's case, supra, “the legis- 
lature has vested in the district court discretion to refuse a divorce when it appears 
that the parties are in equal wrong. Were it the imperative duty thus to deny, there 
could be no discretion. The converse and necessary concomitant of discretion to refuse 
is discretion to grant.” 


The Roberts and Lassen cases, therefore, indicate the granting of divorce and to 
whom, where both parties have grounds for divorce, is a discretionary matter with the 
trial court. With this discretion, the problem still exists as to which party the divorce 
should be granted. Day v. Day, 71 Kan. 385, 80 P. 974 (1905), held equal wrong 
means statutory, not moral wrong. In the eyes of the law, it would appear one ground 
for divorce is no more reprehensible than any other. 


The dilemma is even greater, however, when, as in the Nicholson case, there is a 
finding that reconciliation is impossible and the further finding of equal fault, both 
statutorily and morally. The only apparent solution to the dilemma is the one the trial 
court found in the Nicholson case—granting a divorce to both parties. 


The Supreme Courts of Washington and California have held such divorces proper. 
Flagg v. Flagg, 192 Wash. 679, 74 P. 2d 189 (1937), held that both parties were 
guilty of cruelty within the meaning of the statutes and both parties were entitled to 
divorce. In De Burgh v. De Burgh, 39 Cal. 2d 858, 250 P. 2d 598 (1952), the Supreme 
Court, after remanding the case, stated at page 607 of the opinion, “It is also possible, 
however, that a divorce will be granted to both parties, see Flagg v. Flagg, 192 Wash. 
679, 686, 74 P. 2d 189; Blunt v. Blunt (1943) A. C. 517, 531 (H.L.)....” Justice 
Edmonds in the concurring opinion contended a divorce could be granted to one party 
only. He said, at page 611 of the opinion, “It is noteworthy that the only American 
authority cited for the proposition that both parties may be awarded a decree is Flagg v. 
Flagg, 192 Wash. 679, 686, 74 P. 2d 189, decided in a jurisdiction which has no statute 
relating to recrimination. Even there, no authority was cited for the holding, nor has the 
decision since been followed.” 


Justice Edmonds was correct in that the decision in Flagg v. Flagg, supra, did not 
cite authority for granting a divorce to both parties. However, there existed at the time 
of the decision the following statute: 


Rem. Comp. Stat. of Wash. 1922, sec. 986. Defendant May File Cross-Complaint. 
The defendant may, in addition to his or her answer, file (a) cross-complaint for 
divorce, and the court may, in such case, grant a divorce, if any, in favor of either 
party, or as an (on) application of both. 


The Washington Statute was revised in 1947, making it more apparent as to what 
was intended by the legislative body. 


Rev. Code Wash. 26.08.150. Cross-Complaint—Decree may be granted either or both 
parties. The defendant may, in addition to his or her answer, file a cross-complaint 
for divorce or annulment and the court may, in such cases, grant a divorce or annul- 
ment, if any, in favor of either party, or as if it were on the application of both. 


In Hokamp v. Hokamp, 32 Wash. 2d 593, 203 P. 2d 357 (1949), husband brought 
suit for divorce. The wife brought suit for separate maintenance. The trial court 
granted a divorce to the husband and advised the wife that she could also have a divorce 
if she would amend her pleadings to ask for it. The wife refused to amend and ap- 
pealed, contending her husband was not entitled to divorce and the property division 
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was not equitable. The Supreme Court affirmed without discussion as to the propriety 
of granting a divorce to both parties. 


The majority opinion in the De Burgh case, supra, has been followed consistently in 
California, often without any distinction being made as to which party committed the 
greater moral wrong. When each of the parties has given the other grounds for divorce, 
the court may grant a divorce to both. Mueller v. Mueller, 44 Cal. 2d 527, 282 P. 2d 
869 (1955). The state of the law in California is best described by Thompson v. 
Thompson, 136 Cal. App. 2d 539, 288 P. 2d 932 (1955). Husband brought suit for 
divorce on grounds of wife's adultery. Wife cross complained on grounds of extreme 
cruelty. Husband and wife were both found guilty. ieee of divorce for husband. 
On appeal, the Court said, (The wife) “contends that, since the trial court found that 
the respondent was guilty of extreme cruelty, she as well as he, was entitled to a divorce. 
Such is not the law. Under the circumstances, it was for the trial court to determine 
whether or not either or both of the parties should be granted a divorce. De Burgh v. 
De Burgh, 39 Cal. 2d 858, 873, 250 P. 2d 598; Phillips v. Phillips, 41 Cal. 2d 869, 877, 
264, P. 2d 926; Mueller v. Mueller, 44 Cal. 2d 527, 282 P. 2d 869; Gilmore v. Gilmore, 
45 Cal. 2d ——, 287 P. 2d 769.” 


WRIGHT W. CRUMMETT, 4L. 
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A reception and dinner will be held on 
the night of December 7, 1956. The pre- 
liminaries are in the supreme court room 
at three o'clock and the reception and the 
dinner are at 5:30 at the Kansan Hotel the 
same evening, honoring Justices Harvey, 
Thiele and Wedell. Everybody is invited. 
Get your reservations in as early as possi- 
ble. This is a duty the bar owes to three 
men who have labored long in the interest 
of the bar, law, and justice. 

I had a nice visit with Judge Carl Ackar- 
man at Sedan this week (November 1). 
Judge gets down to the office he has oc- 
cupied in the courthouse, both as judge 
and now as a retired judge, every day for 
the better part of the day. Judge Ackar- 
man is as mentally alert as ever. He always 
welcomes visitors. Incidentally, he has a 
bunch of Session Laws and Statutes for sale, 
as well as some other old books—anyone 
interested contact him. 

Mrs. C. W. Spencer, also of Sedan, has, 
as far as I know, one of only a few com- 
plete sets of Session Laws and Statutes, in- 
cluding 1855, 1857 and 1859—and all the 
Statutes are in pretty fair shape. She can be 
reached at 

Nell McGugin of Coffeyville was found 
dead in her home—the home she has occu- 
pied since Harold died. This as of about 
October 31. She will be remembered as an 
early-day crusader for the causes Harold 
espoused. These were many and varied— 


the chain store, cigarettes, the cause of 
Jackson Barnett—were only a few of 
Harold’s devotions. 

Ernest McRae is going with the city of 
Wichita as an assistant city attorney. Mac 
was a resident of Oberlin while one of its 
more prominent attorneys was busy cam- 
paigning. Looks like the people’s choice 
changed his plans, too. Anyhow, he is in 
Wichita. 

I saw Carl Ziegler on the street in Cof- 
feyville. I haven't seen Carl since he left 
the law, some ten years ago. He is now 
with First Federal in Coffeyville. He said 
to tell everyone hello. 

A change in firm name in Wichita— 
Zacharias, Hiebsch, Render and Kamas is 
the new styling, with the same old ad- 
dress, Schweiter Building. The boys have 
been together for some time. Good luck, 
I hope, will continue for them. 


Johnnie Frank and Bob Morrison have 
gone into an office association with a new 
layout, in the Union National Bank Build- 
ing at Wichita. Johnnie is leaving the 
Brown Building, and Bob leaves Gilchrist 
and Buck in the Beacon Building to form 
the new association. 

Bill Townsend and John Jandera have 
formed a new firm under the firm name as 
indicated, with offices in the Central Build- 
ing at Topeka. Bill Townsend sort of spe- 
cializes before the corporation commission 
on auto truck rates pat, pnd prob- 
lems. 

Duane Bolze is now with Bob Munroe 
at Augusta—this as of the last bar exam- 
ination. Both boys are well pleased and 
happy with each other. Looks like an ideal 
combination. 

Cliff Hope spoke before the W.B.A. on 
his “30 years in Congress.” I meant to get 
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down for this meeting, but didn’t make it. 

The Legal Secretaries had a bosses’ night 
in Wichita recently. This is a night the 
girls entertain the bosses with a regular 
affair—cocktail hour, dinner and a show. 
The girls go all out on the show. They had 
an “I've got a secret” in reverse. The law- 

ers they chose to needle were asked em- 
ing questions. The panel had the 
advance information. There was no denial 
or evasion. Some of them had red faces, 
both from the refreshments and from re- 
collections. Nadine Buellesfeld called me 
by long distance and asked me down, but, 
damn it, I couldn’t make it. Thanks again, 
Nadine. 

Charlie Anderson and Don Clark have 
formed a new firm, with offices in the 
Union National Bank Building at Wichita. 
This is one of the more recent connections. 

Jim Harrison, Bill Woodward and War- 
ren Groves are in an office in the Arcade 
in the second block on North Broadway in 
Wichita. This is a new office association. 

Kenneth Briggs has come back to Wich- 
ita after an absence of a couple of months. 
He has opened an office in the Orpheum 
Building for income tax and accounting 
work. 

Don Little succeeds Al Becker as Re- 
publican county chairman of Wyandotte 
county. Don is back working again with 
his first love. 

The Wyandotte County Bar Association 
had a picnic at Lloyd Frevert’s farm. The 
object of the volley ball game was to work 
up an appetite, due to the fact a prize went 
to the fellow who could eat the greatest 
amount of barbecue and drink the most 
beer. Russ Stephens did not play volley 
ball, but did win the prize. Someone said 
he practiced up beforehand. A good time 
was had by all, with a good crowd turning 
out. Sorry I missed it. 

Hugh Mauch is the latest addition to the 
Warren Kopke office in Great Bend. Hugh 
came down in the last class. 

Jerry Hannah likewise came down in the 
last class to enter the Blackburn-Hampton 
office in Great Bend. 

Bob Keenan of Great Bend is ing 
his brother Larry to come out of the Uncle’s 
employ in January. Larry is at Camp Funs- 
ton serving in the J. A. G. 

Mrs. Roy McMullen is very ill at the 
moment, surgery at the Great Bend 
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hospital. Judge Roy was called home from 
Frisco, where he was a delegate to the 
Republican convention. 

Elwin is the latest addition to 
the Martindell-Carey office in Hutchinson. 

Ted Kelley of Great Bend is in the hos- 
pital at the moment with a stubborn ail- 
ment—in the lower abdomen. Nothing to 
be alarmed about, just takes time. 

Charlie Buehler of Claflin bought a 
ground floor building, and has remodeled 
it into a ground floor location—all of 
which he is justly proud. 

Jiggs Schultz, Art Hagen and Leonard 
Birzer are all going to keep house together 
in a new office after January 1, when Judge 
Birzer gets off the probate court of Barton 
county. 

The Southwest Bar met at Hutchinson 
on Saturday, September 8. Clair Robb, Bill 
Wertz and Dick Fatzer were there from 
the supreme court. The district judges were 
all there from their respective districts 
within the limits of the association. Hod 
Rich presided, and then went out as presi- 
dent in favor of Bob Blackburn of Great 
Bend. Hod inaugurated a new twist—the 
meeting convened at 1:30 p.m. and ad- 
journed at 4:30, Hod reasoning that three 
hours was long enough to sit still. The 
talks were good, the attendance large, the 
refreshment hour sort of exotic, and the 
banquet well done. In all, the usual Hutch- 
inson hospitality prevailed. 

Eldon Sloan of Topeka got a thumb in 
a do-it-yourself saw—one of these home 
projects. He almost sawed off the thumb. 
He still carries it in a sling. 

Don Hults beat Milt Allen for state sen- 
ator by 12 votes in a total of 8,600 cast. 
The district comprises both Douglas and 
Jefferson counties. 

John Brand of Lawrence, I saw Sunday 
morning in the Baker Hotel coffee shop at 
Hutchinson. You should have made the 
meeting. I know it would have been worth 
your while—just a half day earlier would 
have let you in, John. 

The Myers boys at Wakefield acquired a 
building on the main street, formerly oc- 
cupied by a doctor—his name was Butcher. 
I don’t know whether the coincidence could 
reflect on the law business, but it does 
seem to me Dan Sr. and Dan Jr. could in- 
herit some probate from the former re- 
lationship. 
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A fellow by the name of Bill Davitt, 
former radio announcer, opened an office 
in Wichita. I wonder if he had foresight 
enough to plug a little for his own enter- 
prise before he left the air. The law of the 
air might someday develop into the same 
situation as the water law—a little knowl- 
edge might come in handy, who knows. 

Ira Burkholder of Topeka died on Sep- 
tember 24 at Topeka. Ira had had a heart 
condition for several months before he fi- 
nally succumbed. 

Walt Hembrow of Council Grove goes 
on the bench as of January 1. Walt has no 
opposition on the Democratic ticket. Jim 
Coleman steps down, after a tenure as pub- 
lic servant. Jim has made a good judge. 
He will be missed. Dave Heilman is taking 
over Walt’s office, and moving in when 
Walt assumes the bench. Council Grove 
has an excellent opening for a boy anxious 
to work and practice law. 

There are more openings in the state 
today than ever before. Some of the younger 
men would do well to disabuse themselves 
of the idea all the gold is piled in the streets 
of the bigger towns. Go to the smaller 
places and open up. You can make business 
for yourselves and the resident lawyers as 
well. 

Ralph Glenn and Bud Cornish of To- 
peka have formed a partnership and moved 
into the Bank of Topeka Building—new 
offices and equipment, too, to match up. 
They, too, have gone up town. 

Harold Schroeder and Barney Heeney 
are also relocated in the Bank of Topeka 
Building. They moved to a higher ground 
to be ready for any eventuality. 

I ran into Sam Lowe of Colby on the 
street a day or two ago in Kansas City. 
Sometime back I wrote a squib in the 
column, warning Sam that if he came early 
and stayed late the boogey man would get 
him. I got a letter from him, saying his 
wife would like a judicial determination 
of what I mean. Sam found out, the day 
of the primaries last August. Sam, we 
learn by making mistakes. Don’t make the 
same one twice. 

Ed Beckner of Colby has retired, and 
goes fishing for relaxation, rather than 
wrestle with the problems of the Thomas 
county populace. 

Gerald Stover of Colby has moved back 
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down town again. He closed up his office 
and fixed up what I thought was an ideal 
arrangement in his home. Maybe his wife 
ran him out, I don’t know—anyhow, he 
is back down town. 

John Crowther of Salina was found dead 
in his office one night early in September. 
John and Joe, brothers, had an office to- 
gether. I assume Joe is going on with the 
office. 

I am glad I am not in the oil and gas 
business, and had had anything to do with 
the Republican administration in Topeka. 
I see Fred Hall has sent George Melvin 
after the rascals. George, you ain't got no 
ghosts in your closet, have you? 


Bob Bennett and Jim Hoover are now 
occupying new offices in the new build- 
ing in Prairie Village. Both boys have new 
furniture and carpets, and all that it takes 
to make a modern office in these days. 
They are sort of plush looking jobs. 


Warren Neal has opened an office in 
the Dickinson Theater Building on John- 
son Drive in Mission. This is quite a move 
from Kansas City, Kansas. Anyhow, he has 
gone suburban, and says he likes it. I saw 
him one day recently in Fort Scott. He 
didn’t say so, but I rather suspect he was 
looking for Charlie Briggs. If he found 
him, he did better than I did. 


The Douglas County Bar had a dinner 
for Judge Thiele on the night of October 
4. About 75 lawyers were there, all of the 
supreme court, and Judge Art Mellott of 
the U. S. District Court. The court all 
made talks, telling of their experiences 
working with Judge Thiele. The Bar then 
presented a token of esteem to Judge Thiele 
in shape of a wrist watch and band to 
match. A very fitting tribute for a job 
well done. 

Mrs. J. L. Sheldon of Ottawa, as this is 
written in October is in the hospital at 
Kansas City with a broken hip. J. L., when 
I saw him, was badly upset by the string of 
events coincident with Mrs. J. L.’s illness. 

Mrs. Harry Colmery of Topeka died 
September 3 in a hospital at Topeka. Harry, 
I think, was not unaware of her condition. 
While it is always a shock, I think Harry 
knew of the coming event. I know the Bar 
all extend to Harry appropriate condol- 
ences. 

Lawrence Gibson of Pittsburg talked to 
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the Wichita Bar on September 25 on the 
“Small Business Administration.” Lawrence 
took this job over about two years ago. I 
understand he is doing a fine job of run- 
ning the office. 


Don Randolph, Jim Hunsucker and 
Charlie Shangler are in a three-way part- 
nership, with offices in Kansas City, Mis- 
souri. The three boys are all K. U. grads 
of about a year ago. The welcome sign is 
out for all friends from Kansas. 


Clark Owens of Wichita is acting pro- 
bate judge of Sedgwick county in the ab- 
sence of the regular judge—pro tem, as it 
were. 


The Junior Bar of Wichita held an an- 
nual meeting on September 28 at Wolfe's 
Cafeteria. They were addressed by Ollie 
Hughes. He talked on his million dollar 
trip to Russia. Out of the 12 men who 
went, 11 of them were actually million- 
aires. So there would be no distinction, 
they declared Ollie to be not only among 
them, but one of them. No wonder they 
impressed the Russians—and Ollie as well. 

Foulston, Hook and Gerety have elevated 
their offices from the third to the eleventh 
floor in the Bitting Building. I can’t fig- 
ure why they wanted to move so high, but 
apparently they believe in going to the top. 

Howard Kline has been appointed gen- 
eral chairman of the convention commit- 
tee, to make plans and arrange for the bar 
association when it convenes in Wichita 
April 25, 26 and 27. This date is not too 
far away. Better get in with your reser- 
vations, one place or another, just so you 
all come. Frank O’Brien of Fort Scott, and 
your reporter, were talking about the con- 
vention today (November 2). Frank won- 
dered whether there was still time for me 
to teach Bob Nelson how to stutter, and 
rather suggested it was perhaps a matter 
that needed looking into. 

Jim Harrison was very proud on Sep- 
tember 12—Virginia had just presented 
him with a baby daughter. If she was as 
happy as he was, all is well. My congratu- 
lations go along. 

Charlie Schlercher is associated with 
Morlock, Hoskins, King, Springer and Mc- 
Gannon. Charlie is a K. U. grad of, I think, 
the 1955 class. He wanted to be remem- 
bered to his friends in Kansas. 

Leon Lundblade, for so long assistant 
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clerk of the Kansas supreme court, has got- 
ten back to the practice. He is associated 
with McCullough and Kimbrough on West 
Sixth Street in Topeka, in the Veterans of 
Foreign Wars Building. 

John Lancelot is with McDonald, Tin- 
ker, Skaer, Quinn and Porter at Wichita. 
The firm is moving sometime next spring 
—when the new Fourth National com- 
pletes its new building program. The 
Fourth, incidentally, will be the building 
beautiful once it is finished. 


Ken Nohe is with Bill Farmer as as- 
sistant U. S. District Attorney in Wichita. 
Ken took Royce Sickler’s place. Royce left 
for Denver. 

Carroll Pope has been in the hospital for 
60 days at Wichita. An infection in the 
blood stream seemed to be his trouble. He 
is out now and going again. 

J. D. Fair has moved his office in Wich- 
ita from one floor to another in the same 
building. I guess J. D. wanted to be nearer 
the street. He is now on the third floor, 
moving down from the eighth. 

Andy Delaney of Troy really left the 
dust of Troy, and Kansas generally, behind. 
He sold his abstract plant to Bob Reeder 
and Tom Van Bebber, sold his library to 
Jack Euler, who he has had in the office 
while Andy served as district judge, closed 
up shop, and he and Mrs. Delaney took off 
for a trip. As this is written they are in 
Mexico City. Looks like Andy quit the law 
business and Kansas for good. 

The mid-year meeting at Hutchinson was 
pretty largely attended by the committee 
heads and local bar presidents. Well over 
a hundred were in attendance. William 
Crowdus of St. Louis spoke on “Selection 
of Judges.” This, I understand, was well 
received, and approved. 

Ed Taylor, the worthy son of an illus- 
trious sire, from way out west, where Kan- 
sas ends and Colorado begins, comes to 
Wichita to associate himself with one of 
Wichita’s good firms— Morris, Laing, 
Evans and Brock. This will give Jim Tay- 
lor another excuse to ride the trains to and 
from Wichita, all of which Jim likes to do. 

Claude Bryant, another one of Inde- 
pendence’s earlier day lawyers, died on Au- 
gust 7. Claude was a fisherman of no small 
mein. He met me one week end at Bennett 
State Park in Missouri. We floated down 
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the Niangua River for three days. We 
caught no fish, but Claude was a delightful 
companion. I am sorry to hear of his death. 

Aubrey Bradley is back in Wichita, after 
an absence of about five years with the air 
force. He is associated with Yankey, Al- 
kire, Clausing and Coldsnow, in the Fourth 
National. I have not seen him since he 
came back. 

Harry Gillig has formed a new firm in 
Wichita, styled Gillig, Dodd and Johnson, 
with offices in the Kaufman Building. I 
may have reported this. If I have, I hope 
they won't mind. 

Doug Powers and George Hudson hard 
at it again in Wichita before the W.B.A. 
in regular session on Tuesday, Otcober 9. 
They seem to be one for and one against 
the adoption of several of the Federal Prac- 
tice Rules in the state courts. I did not at- 
tend the meeting. Hence, no comment to 
make, other than this—if anyone can get 
a bunch of lawyers to agree on anything, 
he will have accomplished the oft referred 
to “miracle.” Doug and George have not 
only mixed up the Bar, but me as well, and 
I am not even remotely interested one way 
or the other. 

Dick Ankerholtz opened an office in 
Lyons, as of about September 1. I have not 
seen him, but I will on my next go ‘round 
—which I hope will be soon. 

Dick Shaw of Hiawatha is getting out 
of the probate court, come January 1. Dick 
promises to take what Hiawatha has to 
offer him in the way of law busniess, with 
no more political offices at the moment. 
Good luck, Dick. 

George Stanley of Arkansas City went 
pheasant hunting the last week in October. 
George has found an affinity in the fast 
flying game bird—and likes to hunt, gen- 
erally. 

I saw the Columbus Bar recently. They 
are making large and elaborate plans to get 
into the new courthouse. The building, 
from the outside, looks like quite a new 
and modern structure. Jerry Harman is 
anxious to get back into a new court room. 
They have him penned up in a small space 
in pd old building. 

Doug Hudson, Jr., is another pheasant 
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hunter. He was not in Fort Scott when I 
visited there the last of October—South 
Dakota was his temporary address. 

The Central Kansas Bar Association 
meets in McPherson November 17. It will 
probably be over with before this appears 
in print. The usual get-eogether of the 
local Bars in that district is always well 
attended, and the boys do have fun. 

Clarence Wood is with Rice, Sullivant 
and Loughbom in the Huron Building, 
Kansas City, Kansas, and J. H. Dickens is 
with Blake, Fabian and Fabian—a couple 
of new boys I overlooked. Both have been 
practicing for some time. 

Atchison county had quite a contest on 
for district judge—the only district I think 
of that had the judgeship in contest. Ed 
a Democrat, oat Dolan McKelvy, Re- 
publican, for the post, but in the mean- 
while they wrote Balie Waggener in as 
city judge, and he was elected. Bob Dun- 
can succeeds John May as county attorney. 

Troy had several changes. Jack Euler 
beat Tom Van Bebber in the primary for 
the Republican nomination for county at- 
torney. 

Finley and Miller of Hiawatha have a 
new ground floor location—having moved 
November 1. Bill Stevenson moved up in 
the suite Finley and Miller vacated, coming 
back to Hiawatha after some six months 
in St. Francis. Bill was with Lew Helvern 
for some five or six years, decided he 
would go west, but he didn’t like it. 

Dick Shaw of Hiawatha comes up with 
a full Van Dyke beard—a sort of a two- 
tone affair—part red, part gray. He pets it 
and strokes it most affectionately—seems 
proud of the fact he looks like someone out 
of “ye old album.” ‘ 

I saw Chet Ingles in Troy. He was over 
there on a court matter of some half-day 
duration. Chet seems to like the bench and 
takes to it readily. 

George Melvin of Lawrence got his 
banker elected governor of the state. Go 
borrow some money from him, George. 
Then I know you will be sitting in the 
driver's seat. Speaking about elections—I 
understand we had one in Kansas. I am 
just wondering—did the Republicans know 
the date? 





